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Knowing about your legal representative
Knowing how and when to ﬁnd a lawyer can be a daunting task when someone is
just entering the criminal justice system. This guide is designed to make the
process simpler by setting out what an accused can and should expect from his or
her lawyer. The guide explains the steps that will be taken by a legal representative
throughout the trial of an accused, starting with how to obtain legal representation.
What are the different types of legal representatives available to me?
Once an accused has been arrested on the suspicion of committing a crime, it can
be very confusing to know the difference between the types of legal
representatives who are able to represent you at court. In general, there are two
broad categories of legal representatives, attorneys and advocates. Both of these
legal representatives are called lawyers, but the difference between an attorney
and an advocate lies in the services they provide.
An attorney the person that you first meet when you have a legal problem.
Attorneys are lawyers who mostly provide services for a range of cases (for
example, in both civil and criminal matters) and have a general understanding of
the different areas of law. Because of the number of attorneys in South Africa,
some attorneys do prefer to specialise in a particular field of law rather than remain
general practitioners. Attorneys are the people who manage their client’s cases
and they decide when an advocate is or is not necessary to be brought onto the
case.
Advocates have no direct relationship with an accused because an advocate must
be brought into the case by an attorney. For this reason, advocates are said to be
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in a ‘referral’ profession. An advocate is a lawyer who is very specialised in a
particular area of law, such as criminal law. Advocates are primarily experts in
appearing and arguing cases in court. It used to be that only advocates were
allowed to appear before the court, but this has changed, and now attorneys are
able to represent their clients before a range of courts. In general, the practice is
that an advocate will be the person who appears in the superior courts, such as the
High Court, the Supreme Court of Appeal and the Constitutional Court, particularly
in complicated cases.
In most cases, an accused who is arrested will be represented by an attorney in
the District or Regional Magistrates Court, and where appropriate in the High
Court of South Africa. It is only if the case extends to the Supreme Court of Appeal
or the Constitutional Court that an advocate will be brought in, however, each
matter will depend on the specifics of the case at hand.
Now that the broad differences between attorneys and advocates have been
explained, it is also important to know the difference between the types of
attorneys and advocates that are available to an accused.

What are the requirements for an attorney and an
advocate?
Requirements for an attorney
All attorneys must comply with a number of requirements that are set out in the
Attorneys Act 53 of 1979. Some of the main requirements are that an attorney has
to have completed their law degree from a University within the Republic of South
Africa, or a degree which complies with the requirements set out by the Attorneys
Act 53 of 1979. Secondly, attorneys have to complete a period known as Service
under Articles of Clerkship or Service Contract, and have passed four board
exams set by the Law Society of South Africa. All attorneys must also be regarded
as a ﬁt and proper person by the Law Society and the High Court before he or she
can be admitted as an attorney. This requirement refers mainly to the moral
integrity of a person, his characteristics and particularly honesty, which is
considered to be an important prerequisite for practising as an attorney.
Finally, once an attorney has complied with all the requirements set out in the
Attorneys Act, he or she must be admitted as an attorney by a High Court, after
which his or her name will be added to the roll of practicing attorneys. All attorneys
in South Africa are registered on the practising roll at the relevant provincial law
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society where their practices are situated. If an attorney has broken the rules of
practice that are contained in the Attorney’s Act, his or her name may be struck
from the roll and the attorney will not be able to legally practice law in South Africa.
It is important to check that your attorney is registered with the Law Society of
South Africa. You can do this by contacting the provincial law society of the
province you are in and asking if the name of your attorney in on their registration
list. All Legal Aid South Africa attorneys are registered with the Law Society of
South Africa
Contact details for Pro-Bono.Org:
1st Floor West Wing
Women’s Jail
Constitution Hill
1 Kotze Street
Braamfontein
Telephone: 011 339 6080
Email: annelie@probono.org.za

There are two types of advocates in South Africa, advocates who are members of
a bar, and advocates who operate independently. To become an independent
advocate, a legal representative must apply to the High Court, on afﬁdavit, stating
that he or she is honest, has not committed any criminal offences, has an LLB
degree and is 'ﬁt and proper' to be an advocate. If a legal representative is an
independent advocate, then this is the furthest step that he or she will have to take.
Requirements for an advocate
Advocates who become members of the bar must complete a year of practical
training called pupillage where they are paired with an experienced advocate to
see ﬁrst-hand how the work as an advocate is carried out. This year is a training
experience, and is therefore unpaid. At the end of the year, an exam must be
passed before the legal representative may be added to the bar of advocates. All
advocates who are members of the bar will work in ofﬁces called chambers with
fellow advocates and have their work referred to them by attorneys. Advocates
who are members of the bar are held to strict rules of practice which, if broken, can
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mean that they are disbarred from the Council of the Bar of South Africa.
It is a good idea to check whether your advocate is a member of a bar or not. While
non-members are able to practice law and represent accused at court, they are not
held to any rules of practice and an accused who is unhappy with the legal services
supplied by a non-member will have no recourse available to him or her.
Private versus public legal defenders
In any legal system, there are lawyers who work for free and are paid by the state,
and lawyers who work privately and will charge you a fee. Private legal
representatives are lawyers who charge fees for their services. Legal
representatives who work in the public interest generally provide their services
free of charge, or what is known as pro bono. Pro bono services mean that a
lawyer is acting in the public good and will undertake work voluntarily or without
payment or at a reduced fee.
Most accused who are represented by public interest legal representatives will
have accessed a lawyer through Legal Aid South Africa. Legal Aid South Africa has
attorneys and advocates that provide free legal services for indigent persons who
are unable to afford the private legal fees of independent lawyers. Legal Aid South
Africa is funded by the Government through resources taken from tax payments of
the general public. The reason that South Africa provides state funded legal
services is found in the Constitution of South Africa. Section 35(3)(g) of the Bill of
Rights provides that every accused person has a right to have a legal
representative assigned to them by the state, at state expense, if substantial
injustice would otherwise result. Consequently, Legal Aid South Africa was
established in 1969 by the Legal Aid Act.
There are also a number lawyers from NGO’s that provide free legal services in
speciﬁc circumstances (or for a limited fee) when acting in the public interest, and
some private law ﬁrms will provide legal services to accused for free on a pro bono
basis.
The next section provides a guide on how to ﬁnd a legal representative.
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How and where do I ﬁnd a lawyer?
Being arrested and taken to the police holding cells is a stressful event, not only for
the person who is accused of committing an offence, but also for friends and family
members. The process of being arrested and knowing what to do next can be
confusing, but can also be made easier by getting a lawyer to represent you.
Finding a lawyer may also be made more or less difﬁcult depending on where and
when you are arrested. For example, being arrested on a weekend or late at night,
may affect your ability to access legal services.
Finding a private legal representative
If you are able to afford a private legal representative, there are a few avenues
which can assist you with accessing a lawyer. To ﬁnd an attorney you can contact
the provincial law society ofﬁces who will provide you with contact details for a
lawyer in your area. In terms of the Attorneys Act, all attorneys in South Africa are
registered on the practising roll at the provincial law society where their practices
are situated.
The relevant provincial law society will be able to help you ﬁnd an attorney, to
conﬁrm that an attorney is on the practising roll, or to conﬁrm that an attorney is in
good standing with his/her law society.
For attorneys in:
Gauteng, North-West, Mpumalanga and Limpopo
Law Society of the Northern Provinces
Records: Tel: +27 (0)12 338 5863
Email:paulav@lsnp.org.za
Switchboard: Tel: +27 (0)12 338 5800
Website: www.northernlaw.co.za
Free State
Law Society of the Free State
Switchboard:: +27 (0)51 447 3237
Email :prokorde@fs-law.co.za
Website: www.fs-law.co.za

KwaZulu-Natal
KwaZulu-Natal Law Society
Records: +27 (0)33 345 1304
Email: records@lawsoc.co.za
Website: www.lawsoc.co.za

Western, Eastern and Northern Cape
Cape Law Society
Tel: +27 (0)21 443 6700
Email: cls@capelawsoc.law.za
Website: www.capelawsoc.law.za
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It is also sometimes possible to ﬁnd a lawyer at a police station. Often accused
who are arrested can immediately ﬁnd assistance from lawyers who situate
themselves at police stations to ﬁnd clients. While many of these lawyers are
credible and provide good service, it is always a good idea to check up on their
status with the law society before paying over any money to make sure that they
are not operating illegally.
A lawyer can be found through friends and family who have had dealings with the
law previously and who are able to recommend their services. Often this is a good
way of ﬁnding a person to represent you as his or her service has already been
recommended by someone you know.
Finding a public legal representative
There are a limited number of pro bono lawyers that work from big law ﬁrms. The
best way of contacting them is through Probono.org, or by approaching a big law
ﬁrm’s pro bono ofﬁce yourself. However, it is important to remember that they often
only take on very speciﬁc cases and issues. The most frequent port of call is to
contact Legal Aid South Africa. Legal Aid South Africa has a mandate from the
South African Constitution to help the poor get tax-funded legal assistance.
How to get a Legal Aid South Africa Lawyer:
Once you have been arrested the ﬁrst step is an attempt to have bail granted. This
can either be done at the police station for certain (more minor) offences, or you
will be taken to a Magistrates Court for a
court bail application within 48 hours of
arrest in the case of more serious charges.
In our law, a person who is arrested is
presumed to be not guilty until the court
ﬁnds makes a ﬁnding otherwise. One may
be detained without trial. Once an accused
is arrested, he or she is may be kept in
prison or the police cells until the trial has been ﬁnalised to ensure the presence of
the accused at court.
However, if the person wishes not to be imprisoned before the ﬁnalisation of the
trial, he or she may apply to the court to be released. Depending on the offence
which the accused has been charged with, a court may release an accused on
warning or on warning with some conditions attached, or on bail (with or without
conditions).Bail is the sum of money which is paid to the court or to the police (if
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police bail is an option). Bail is more likely to be granted when the accused is not a
ﬂight risk and can easily be located by the police. There are usually bail conditions
set by the Magistrate or Judge that the accused must comply with. Therefore, bail
is a way for the court to ensure that the accused presents him or herself at the start
of the trial. The more likely an accused is to skip bail, the less likely the court will be
to grant an application for bail.
If you receive police bail, you can approach a Legal Aid Justice Centre to apply for
a legal aid lawyer. Legal Aid South Africa has a number of Justice Centres across
the Country. To ﬁnd out which one would be closest to you, you can contact the
Legal Aid South Africa toll free line on 0800 110 110.
If you are taken to a Magistrates Court, the process operates differently. Some
courts have channelisation or reception courts where Legal Aid lawyers are
stationed to assist accused persons who have been brought from police holding
cells. In other Magistrates Courts, the Court itself will advise you on your right to
legal representation under section 73(2A) of the Criminal Procedure Act, and all an
accused an opportunity to apply for legal aid. Magistrates Courts all have legal aid
attorneys present who are able to assist you with an application for legal aid.
Because Legal Aid South Africa has a ﬁnite amount of resources at its disposal,
interested applicants must comply with a few requirements before they will be able
to obtain representation with Legal Aid South Africa. It is important to note that
legal aid will be provided to anyone living in South Africa, regardless of whether or
not they are a citizen of the Country.
The requirements for Legal Aid South Africa representation
Firstly, Legal Aid SA will conduct a “Means Test” to determine whether you are able
to receive legal assistance from the organisation. This is a form that asks
questions about how much money you get each month and what things you own,
for example, a car or house. A Legal Aid SA ofﬁcial is always available to help ﬁll in
this form.
1) If you have a job, you have to earn less than R5 500.00 per month (after tax has
been deducted) to qualify for Legal Aid services.
2) If you live with other people for more than four nights per week, and these other
people share in the cost of food and other costs, then Legal Aid SA examines the
total household income. Only those households that earn less than R6 000.00
per month will receive assistance (after tax has been deducted).
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3) Legal Aid SA will also look at the property that you own.
Therefore, if you or your household own a house, the total value of the house
(and all your belongings) cannot be worth more than R500 000.00 It is also a
requirement that you only have the one house and you must live in it.
If you do not own a house, then the total value of all your property (for example,
your car, furniture, clothes and other personal things) must not be worth more
than R100 000.00
Any person who receives a state grant or old age pension automatically qualiﬁes
for legal aid does not have to take the Means Test. Ofﬁcial documents proving
your grant status will be required. All accused who are still children automatically
qualify for legal aid.
Limitations for criminal cases with Legal Aid South Africa representation
Legal Aid SA only provides assistance in certain criminal matters. Legal Aid SA will
not provide legal aid for drunken driving, driving under the inﬂuence of alcohol,
and/or drugs and dealing in liquor without a license. Most other matters qualify for
legal assistance.
The Constitution only requires legal representation to be provided where
substantial injustice would result if a person is not supplied with state funded legal
assistance. Substantial injustice takes place if:
v A person cannot afford legal representation; and
v Without legal representation would be imprisoned, or has the possibility of
being sentenced, to direct imprisonment of more than three months; or
v If given the option of a ﬁne, the ﬁne is or would remain unpaid for two weeks
after the date of sentence.
Once an accused has been found to comply with all of these requirements, a legal
aid lawyer will be assigned to the
case. If you are denied legal aid
representation, you can appeal the
decision. All refusals of legal aid
assistance will be given with reasons
for the decision. An appeal must be
made within three months of this
decision with reasons for the appeal
sent in writing to the Justice Centre
where your case originated.
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Obtaining a pro bono lawyer from the Law Society
Another way to ﬁnd a public interest lawyer is through your provincial law society.
All provincial law societies have a pro bono ofﬁce where private attorneys provide
legal advice to the public for free. Attorneys who are members of the Law Society
have an obligation to provide at least 24 hours of pro bono services per year. The
provincial law societies connect people looking for legal representation with
lawyers who are able to assist for free.
To apply for pro bono services, you must complete an application form with the
relevant provincial law society and send in your request. All forms are available
online, or from the respective provincial ofﬁces. These services are given for free,
however, you may be expected to pay for disbursements (such as the costs of
printing, sheriff fees, court fees etc).
Obtaining a pro bono lawyer from University Law Clinics
Some of the Universities in Gauteng have law clinics that can assist with cases on
a pro bono basis. Not all of these clinics will be able to take on criminal matters. In
Gauteng, the main Law Clinics are at the University of Pretoria, the University of
Johannesburg, and the University of the Witwatersrand.
The University of Pretoria only takes criminal cases which originate at the Community Court.
The Clinic’s contact details are:
Street Address
Postal Address
1107 South Street
UP Law Clinic
Hatﬁeld
University
0002
Private Bag X20
Pretoria
0028 Hatﬁeld
Pretoria
Telephone: +27 12 420 4155
Fax: +27 86 07 6769
Email: aniki.grobbelaar@up.ac.za

The University of the Witwatersrand Law Clinic provides assistance for some criminal
cases dealing with assault or police brutality. The Clinic‘s contact details are as follows:
Street Address
Postal Address
1 Jan Smuts Ave
Private Bag x3
Braamfontein
Wits 2050
Johannesburg
South Africa
South Africa
Telephone: +27 (0)11 717 8562
Fax: + 27 (0)11 717 8519

9

The University of Johannesburg Law Clinic has three ofﬁces, the contact
details for which are below:
AUCKLAND PARK KINGSWAY CAMPUS LAW CLINIC
Street Address
Masada Building
Auckland Park Kingsway Campus
Corner of Kingsway and University Road
Auckland Park
Johannesburg
Telephone: 011 559 3529
Fax: 011 559 2591
Email: nnaidoo@uj.ac.za
SOWETO LAW CLINIC
Street Address:
Soweto Campus
Chris Hani Road
Power Park
Pimville
Soweto
Telephone: 011 559 5190
Fax: 011 559 5199
Email: swclawclinic@uj.ac.za
DOORNFONTEIN LAW CLINIC
Physical Address:
House No. 5A
Louisa Street
Corner of Siemert and Beit Streets
University of Johannesburg
Doornfontein Campus
Doornfontein
Johannesburg
Telephone: 011 559 6767
Fax: 011 559 6553
Email: dfclaw@uj.ac.za
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Postal Address
PO Box 524
Auckland Park
Johannesburg
2006

Postal Address:
Private Bag X09
Bertsham
2013

Postal Address:
PO Box 17011
Doornfontein
PO Box 17011
Johannesburg
2028

What services are provided by a Legal Aid South
Africa Lawyer?
Legal Aid South Africa provides quality legal services to its clients, however, being
a state-funded institution its ability to provide legal services has to be curtailed to a
certain degree. Therefore, Legal Aid South Africa has some general rules
regarding the extent of the legal services which may be provided to clients.
Clients of Legal Aid South Africa will, in general, only have dealings with their
lawyer. It is important to remember that your attorney is also subject to the
constraints of Legal Aid South Africa, and cannot act outside of the scope of his or
her powers. Any additional work that may be required in a case will ﬁrst be required
to gain the consent of the Justice Care Executive. A Justice Care Executive is the
Head of the Justice Care Centre in the area where your case is being held. All
decisions taken by a Justice Care Executive are taken very seriously after due
consideration for the case and the abilities of Legal Aid South Africa.
We have set out the general procedural rules of Legal Aid South Africa below so
that clients of legal aid are able to understand what they can expect from their legal
aid lawyer.
Bail applications
Legal Aid South Africa will generally only provide one bail application per client. If
there are good reasons for making more than one bail application, the Justice
Care Executive who is overseeing the case will consider further applications if he
or she is satisﬁed that there are changed circumstances which would justify doing
so. Further bail applications can only be done with the written consent of the
Justice Care Executive.
If your application for bail has been denied, then an appeal against that decision
can only be taken with the consent of the Justice Care Executive. There must be
good chance that your appeal will succeed before consent will be given.
Criminal cases in the District Magistrates Court
Legal Aid South Africa may be able to provide assistance to accused who have
been charged with the following offences:
1) Offences with Increased Jurisdiction
v Stock theft
v Dealing in drugs
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v Unlawful possession of or unlicensed ﬁrearms or

ammunition
v Dealing in liquor without a licence
v Drunken driving
v Driving under the inﬂuence of alcohol or drugs
v Overloading of a vehicle under the Road Trafﬁc Act
v Any attempt to commit any of the above offences

2) Common Law Offences
v Abduction
v Incest
v Administering poison or other
noxious substances
v Indecent assault
v Arson
v Kidnapping
v Assault (including common assault)
v Malicious injury to property
v Bigamy
v Murder
v Bribery
v Public violence
v Compounding
v Rape
v Culpable homicide
v Receiving stolen property

v Defeating and/or obstructing
the ends of justice
v Robbery
v Extortion
v Sedition
v Forgery and/or uttering
v Theft (including shoplifting)
v Fraud
v Treason
v Housebreaking
v Trespassing
v Any attempt to commit any of the
above offences
v Unnatural sexual offences
(including bestiality)

Legal aid may not be provided for criminal defamation, public indecency or
contempt of court. However, the Justice Care Executive does have a discretion to
allow cases charged with these offences if there are available resources and only
if the Executive feels that substantial injustice would result from a refusal to
provide legal services.
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3) Statutory Offences
v Administration of justice
v Dealing in unwrought precious metals or uncut gemstones
v Animal and nature conservation
v Escaping from custody and/or obstructing the police
v Children
v Squatting
v Corruption
v Vehicle theft
v Counterfeiting currency
v Witchcraft
v Any attempt to commit any of the above offences
4) Other Criminal Cases
If you have a case which is charged with an offence that is not listed above, you are
not necessarily refused legal aid, however, your case must be approved by the
Justice Care Executive.
Criminal cases in the Regional Magistrates Court or High Court
If your case is based on a serious offence which has been taken to the Regional
Magistrates Court of High Court for your ﬁst appearance, you will qualify for legal
aid automatically as long as you pass the Means Test. In other words, for cases
that are charged in the Regional Court or High Court, there is no list of offences
that Legal Aid South Africa lawyers will have to comply with.
Appeals to the High Court or Supreme Court of Appeal
If you have been found guilty by a Magistrate or Judge (in the High Court), Legal
Aid South Africa will generally assist its clients with an appeal to the High Court or
the Supreme Court of Appeal, as the case may be. In most cases, your lawyer will
make an oral application at the end of your trial for leave to
appeal the decision or the sentence (or both).
If your case is not appealed at the close of the proceedings, your lawyer will be
able to submit a written application to the relevant court for a request to appeal the
decision.
If your leave to appeal is granted, Legal Aid South Africa will assist you in the
appeal process. If your leave to appeal is not granted, then your lawyer will make a
petition to the High Court or to the Supreme Court of Appeal (if your case was
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heard in the High Court) for leave to appeal. If that petition is granted, your lawyer
will assist you with the appeal. If the petition is not granted, then Legal Aid South
Africa will not be able to assist you in your case any further.
It is important to note that an appeal process is done “on the papers”. This means
that your legal aid lawyer will write out a legal argument setting out the reasons for
why the appeal court should come to a different decision on your sentence or
conviction. This process relies on
all the information you have given
to your lawyer at the trial, and
generally does not require any
further consultation with you.
Once your appeal has been
heard, you will no longer receive
assistance from Legal Aid South
Africa. This will be the case
whether your appeal was
successful or dismissed.

What evidence should I give my lawyer?
In simple terms, you should tell your lawyer everything you can think of about your
case. All information between a lawyer and his or her client is privileged. This
means that your lawyer cannot tell anyone what you have said - even a court of
law.
It is very important that your lawyer knows all the facts about your case so that he
or she can provide you with the best defence possible. It is also important because
you are not allowed to bring an appeal based on evidence that you could have
brought before the court during your trial.
Your legal aid lawyer will consult with you before and during your trial. Depending
on the circumstances of your case, this may require your lawyer to come consult
with you in prison. Often this is not necessary in simple legal matters as your
lawyer will be able to obtain all the information he or she needs for your case
before and during proceedings.
The following list are the kinds of facts that you should make your lawyer aware of
as soon as possible:
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v A full and detailed explanation of the events which led to your arrest, including
whether or not you in fact committed the crime.
It can make a big difference to your case if you are truthful about what
happened. Trying to come up with a defence for your actions is your lawyers
job, and he or she can only do so if you provide accurate information on what
happened. Remember, you are the only one who can provide those details.
v All the contact details for any witnesses who you think could help testify on your
behalf. This may include friends/family members who know you, or someone
from your work who can vouch for your conduct. It is important to provide a
complete list of people who can testify for you, even if they are not located in the
area where your case is being heard.
v The details of your arrest. This includes how your arrest was conducted, what
was said during the arrest and your time in the police station.
v Whether any forensic evidence was taken from the scene. This may include
ﬁngerprints, blood samples, or buccal swabs taken from your cheek.
It sometimes happens that new evidence becomes available after you have been
convicted or an appeal has been dismissed. Generally, Legal Aid South Africa will
not be able to assist you unless the evidence is highly compelling. For example,
where DNA evidence which proves that you were wrongly convicted is only made
available after the trial/ appeal.
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Contact us through:
Blog: http://witsjusticeproject.com
Facebook: WitsJusticeProject
Twitter: @WitsJusticeProj
Website: www.journalism.co.za/justice
Telephone: +27- 11- 717-4028
Fax: +27-11-717-4081

#ItCouldBeYou
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