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NOOR NUSSEIN
“Good morning everybody. My name is Noor Hussein and I’m a bit nervous – it’s my first time speaking to a
large group of people. But on January 2012, the 16th of January 2012, I was assaulted...at my residence. I had
an altercation with a JMPD officer who then, after that, left and came back five minutes later. He came and was
accompanied by his partner and arrested me. He took me out of my residence without telling me what is he arresting
me for, didn’t present any documentation to say this is what I’m locking you up for. He assaulted me in the JMPD
vehicle as we went down to *Sophiatown where he handed me over to nine policemen at Sophiatown. My hands
were handcuffed and they took us to the back, to the holding cells, but it’s a vacant section at the JMPD. Then they
handcuffed our feet, they tripped us and I had to watch while they were torturing the other person who was also
there. He was arrested for something else but they told me, they said I must watch. And I had to watch while he was
being tortured and then they came to me and it was nine of them. They took guns. They put plastic bags over our
heads and suffocated us with – what is this – seatbelts.
Thereafter, they took us out of the cells, they rode us around to all the drug dens in the community like we were
informers. Thereafter we came back to Sophiatown where my mum and my sister already had been waiting in the
courtyard. As I got out of the car my sister saw the blood that was dripping from my hands and wanted to take
photo of it. But the detective wanted to grab her phone and break it. Then they put us in the cells, we laid overnight
in the cells and then I was released without seeing a magistrate or anything. My detainee form was taken from me,
and when we went to Sophiatown to go and request a J88, they refused to give us a J88. So we had to go to Brixton
to acquire a J88 and thereafter we went to the head office on Ontdekkers, then they referred us to JMPD in Johannesburg, the headquarters here, where we filed a complaint then we went to the IPID and filed a complaint there as
well. But it didn’t just end there...
The case went to court, it got thrown out from a magistrate because the policeman lied. Then, the witnesses had
made false statements for the JMPD officer. I was assaulted twice, and they paid a guilty fine of R2000. They
changed the investigating officers three times at Sophiatown. We are still waiting for them to conclude the case up
until today. So that is just a small, brief breakdown of what I went through”.

NOOR HUSSEIN

* When discussing Sophiatown, Noor is referring to the Sophiatown Police Station. The names of the police implicated are known to the Wits Justice Project.
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TOBEGO MEJE
“Good morning everybody. My name is Tebogo Meje.
I am from Thaba Nchu in the Free State. I was convicted to life sentence and 15 years imprisonment. I was taken to
G4S – as in, Mangaung Correctional Service. I arrived in 2007...Whilst I was there I experienced a lot of torture and
stress at the same time, in the sense of being stabbed by inmates, as in like gangsters, whilst in G4S.
There was riots in Manguang in 2013, it happened on the 17th of December 2013, if I’m not mistaken. There was
a hostage and inmates were stabbing officials, they were stabbing each other because when these things happen, the
gangs took advantage of disruption inside the prison because the officials were running away for their safety...The
prison was like - everybody was doing whatever they want to do at that time. Then they called SAPS, they are the
ones who took over the situation. After calming the situation down, then there was this special – they call it EST –
emergency support team – they came investigating all about these riots...I was part of the investigation. They took
me from straat 2 to *straat 8, asking me about who planned everything that happened at that time of riots. Then I
was like, I don’t know anything about this because whatever that happened in this straat, like straat 8, I don’t know
nothing about that because I don’t even belong to a gang.
Then they took us – I was with other inmates, but he belongs to a gang. They took us to the office. When we arrived
there they took off my shirt, and my trousers, I was only left with my underwear. Then they handcuffed me with
handcuffs behind. Then they said they were using this language of “sak!” and “chaf op!”
Then I was, like, kneeling down, then my head was on the ground. They pour water on me and then they electrified
me. Some of them were kicking me, they were like 10 or 15 in the room. And they were, like, kicking us, electrifying
us, at the same time they were 10 people or 5 people asking you different questions – when, what, answer this one,
this one is demanding answers also. So it was like frustrating at the same time because I don’t know who must I
answer at that time because they were, like, asking questions at the same time and they were, like, hitting me.
Then they took me to – they call it a special treatment unit - they are having this – it’s like a seclusion unit. When
you go there you stay alone in the cell. The cell is dark. It’s only having a bed, a toilet and a washing basin. And
it’s small. And you don’t see light, you don’t see anything, it’s like a hole – we are calling it a hole. I stayed there for
almost three weeks to four weeks under the investigation, and there were like, every time coming – even at night at
about 11 or 12 o clock they will come when they don’t have anything to do, be coming there demanding answers
from you. Even when you tell them that you don’t know nothing they will, like, hit you... Then there is a special
room, it’s an interrogation room. When we are there, there is no cameras because in the street there is cameras. Everything is being monitored by the control. But their strategy that they are using, they take you out of the hole, take
you to that special room because they know there is no camera there. Then they start assaulting you. Sometimes they
use this – eh – short steps, they are calling it short steps – when you go to be seated, they put those shackles on your
feet so you cannot maybe walk fast, you see.
Then I was asking the Head of prison, based on being isolated, I asked him what is the reason for me being there?
Then he was not aware that I was there, the way he answered me. Then I asked him, how can you not be aware of me
being here? Because there is this document: when you are isolated, Head of prison must sign as an approval that he
knows that you are there and for certain reasons. Then I asked him – what is the reason of me being here? Then he
was like – I don’t know, maybe the officers will explain. Then they said - I’m there for investigation. Then i asked him
I am under investigation? I hurt nobody, I’m not violent, I didn’t do anything that is against the police or the rules
of the prison, but I was assaulted at the same time! Then he asked me - where is the proof? Then I said – they took
me on the 17th of December to Broadway, isolation, intermediate, it’s having a lot names. I told him then that they
took me to intermediate on the 17th, but they didn’t take me to hospital – they isolated me...

Then I managed to phone my parents via my co-inmate, he phoned my parents and told them that I had been taken
away from the unit for isolation. Then my mum phoned the manager of the hospital and then they managed to call
me from intermediate (as in Broadway) – then they took me to the hospital. Then I consulted the doctor, I noted
everything down: that I’ve consulted Doctor X at this time; he was with nurse – I wrote their names, everything – I
was putting it on paper. Then I followed the procedure again, under section 21 that says whenever you are having a
complaint you must write a formal request. Then I said to them - I want to open a case...
Then they called a police from our side. When they arrived there, I explained to the officer who was opening the case
for me that I was assaulted in what manner, that I was electrified and stuff, I was having apparent injuries – he could
see the injuries because I was showing him in the visitation hall. Then I told him I am having proof as in J88 and I
consulted with a doctor on specific dates. Then he wrote down on the statement and all that notification – I even
wrote that I am having J88 and I was consulted by Dr X. But by the time now the case was supposed to go to NPA
for prosecution because apparently the case is handed to the NPA, then they assess the evidence and information
because I was having a witness – the person who I was assaulted with in the room – then they didn’t give the police
relevant information that was needed for the case to proceed.
So what I am trying to say is Mangaung is not a place of safety as the court that convicted me said – [they said] they
are sending me to a place of safety – I was not safe there. I was assaulted twice I was stabbed, I am having scars, they
stabbed me and I wanted to open the case and they didn’t give me the chance to open the case. I filled in the forms
that says I want to open the case but no one came to me to assist me to open the case. Up until today I am still
struggling to get relevant information to pursue the torture. If you are saying it torture to them, they’ll tell you it is
part of an interrogation – they are allowed to force you to give them information, even if you don’t know anything
about it. [Begins to cry] I don’t know I what to say because this thing is bringing back bad memories. I don’t know”.

TEBOGO MEJE

* When referring to “streets” or “straats”, Tebogo is talking about the corridors that run between cell blocks in Mangaung Correctional Facility.
In April 2014, Tebogo was acquitted of all charges, vindicating his long-held stance that he was innocent of the crime he was convicted for.
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Opening Remarks

RANDALL CAROLISSEN
Chairperson of the University of the Witwatersrand Council
Adv. John Makhubele (Deputy Chief State Law
Adviser and Head of the International Relations
Unit, Department of Justice and Constitutional
Development); Chairman of the UN Committee
on the Prevention of Torture, Professor Malcolm
Evans; Britta Rotmann, Chief Deputy Commissioner Remand Detention, Department of Correctional
Services; Commissioners of the SA Human Rights
Commission, Commissioner Danny Titus and
Commissioner Mohammed Ameermia; Member of
the UN Committee for Human Rights, Dr Zonke
Majodina;
The Council of the University of the Witwatersrand
is indeed proud, and believe it is in keeping with
our record of tirelessly combatting abuse of human
rights in any form, to host this very important Symposium on the Prevention of Torture. South Africa
boasts a constitution considered amongst the most
progressive in the world. The Constitution in Section
12,1(b)states: Everyone has the right to freedom and
security of the person, which includes the right not
to be tortured in any way.
Your deliberations over the next two days must provide
guidance to counteract the deep-rooted culture of acting
with impunity and the laissez faire, and often irresponsible, responses that characterise engagement with the
South African criminal justice system. The rules of
engagement that define conflicts around the globe are
showing severe moral slippages, if the frequency and
degree of atrocities that are committed are anything
to go by. Your deliberations should therefore inform
debates in the wider South African society; a society
that may have become desensitised to the cruel practices
of torture and other human rights abuses as a result of
a barrage of reports of child rapes, police brutality and
family murders.
1. The Liberal Tradition
The commitment of Wits to non-discrimination faced
its ultimate test with the passing of the Extension of

the University Education Act in 1959 which enforced
university apartheid. The Wits community protested
strongly and continued to maintain a firm, consistent
and vigorous stand against apartheid, not only in
education, but in all its manifestations. These protests
grew in intensity as more and more civil liberties were
withdrawn and peaceful opposition to apartheid was
forcefully and ruthlessly suppressed. The consequences
for the university were severe: Banning, deportation and
detention of staff and students, as well as invasions of
the campus by riot police.
2. Locally Relevant
The School of Law informs and is involved in South Africa’s evolving legal landscape. It is particularly renowned
for the leading role it has played in shaping some of the
country’s most important legislation, most notably the
South African Constitution and Human Rights legislation. Individually, members of staff remain connected
to the world of practice and have acted as advisors and
consultants to government departments, international
organisations and the private sector. The South African
Law Journal and the South African Journal of Human
Rights are also edited by staff of this school.
3. South African Journal on Human Rights
Founded in 1985 by the Centre for Applied Legal Studies (CALS) and housed at the School of Law, University
of Witwatersand, Johannesburg, the SAJHR is the leading South African public law journal, publishing scholarship of the highest standard for a worldwide readership.
One of the oldest public law journals in South Africa,
the SAJHR was ranked as the most widely cited South
African law journal in Washington and Lee University’s
study of most-cited legal periodicals.
The journal is dedicated to the advancement of scholarship on human rights and justice-related law in South
Africa. While this remains the primary focus of the
journal, the editors accept submissions dealing with the
enforcement of human rights in other African countries
where direct relevance to South Africa is demonstrated.

4. Wits Law Clinic
The University of the Witwatersrand Law Clinic has
been in operation for 40 years. It started as a small
advice office with the assistance of students who participated on a voluntary basis. In 1989 the course Practical
Legal Studies became a compulsory course for all final
year law students. With increased student numbers, the
Clinic was able to provide legal advice and assistance to
more people than before. During 1993 the Attorneys
Act was amended to enable candidate attorneys to serve
their articles of clerkship at a properly constituted and
accredited law clinic. Many candidate attorneys have
since entered the attorneys’ profession having been
trained at the Clinic. Today, the Wits Law Clinic is one
of the biggest law clinics of its kind in South Africa and
is renowned for its work, particularly in areas of public
interest law and claims against the State as a result of
police brutality.

erated a renewed emphasis on impact litigation,
particularly in the context of socio-economic rights,
gender and the rule of law.

Our clients are mainly indigent residents of the greater
Johannesburg area but we also regularly assist clients
from further afield. Services are provided mostly free
of charge. When the Clinic is unable to assist in a
particular matter, the client is referred to another organisation better suited to deal with the problem. There
is no charge for the services rendered by the Clinic but
in some instances clients may be asked to contribute
towards certain expenses.

6. Wits Justice Project
The Wits Justice Project is a project of the Journalism
Department of the University of Witwatersrand in
Johannesburg, South Africa and aims to impact significantly on the lives of people by striving for changes in
the criminal justice system. It has become a flag-ship
project of the University, winning the Vice-Chancellor’s
Academic Citizenship team award in 2013.

5. Centre for Applied Legal Studies (CALS)
The Centre for Applied Legal Studies was founded by
Professor John Dugard in 1978 as an applied research
centre within the Faculty of Law at the University of the
Witwatersrand. It started at a time when public interest
law groups did not exist in South Africa with only
three staff members. The Centre was a pioneer in the
development of human rights in South Africa during
the apartheid years. Its initial primary objective of promoting human rights through research and education
soon expanded to include a wide range of public impact
litigation and extra-curial mediation.
Today, CALS is focusing on issues of implementation
and enforcement of human rights law. This has also gen-

CALS’ programmes continue to leverage intellectual,
legal and political skills in pursuit of human rights. Fundamental to this is CALS’ ability to engage in rigorous
research as the basis for effective rights-based strategies.
Equally important is its ability to build relationships
with communities most affected by deprivation of
rights. Relationship-building with state institutions and
other civil society organisations is ongoing in the work
CALS undertakes.
It is through research, advocacy and impact litigation
across our five programmes that CALS aims to continue
its rich tradition of ensuring respect for human rights
and securing justice for all.

The Wits Justice Project explores new notions of journalism and social responsibility by bringing together a
rare combination of investigative reporting, education,
law, and advocacy. In its work, it is pushing the boundaries of journalism, encouraging reporters to tackle human rights issues and makes use not just of publication,
but of the courts and partnerships with activists and
advocates. This is exploratory work is at the cutting edge
of activist public service journalism.
The Wits Justice Project works with government and the
justice system authorities to identify and tackle issues
and problems. It does so while maintaining a critical
independence. It is having an influence on government
policy, it is engaging public opinion and also challenging
journalists and lawyers to approach things differently.
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Background to the Wits Justice Project Symposium
on Torture Prevention in South Africa, August 2014:
On 30th July 2013 the Prevention and Combating of
Torture of Persons Bill was signed into law by the
President of South Africa. It had taken more than
10 years from the time of South Africa’s ratification of
the UN Convention Against Torture (UNCAT) for its
provisions to be domesticated. Finally, torture became
a crime in South Africa.
But there is a long road still ahead. The evidence of
torture uncovered by the Wits Justice Project throws a
spotlight on the pervasive and endemic use of violence
and inhumane treatment against those unfortunate to
encounter South Africa’s criminal justice processes.
With the historical lack of legislative provisions,
torture has been carried out with impunity even in
the democratic era. Now that it has been criminalised,
we need to ensure that its provisions and safeguards
are speedily communicated to every law-enforcement
official and member of the judiciary. How will the
desk sergeant in a rural police station in Mpumalanga
know the difference between acceptable and excessive
use of force? And what constitutes torture and other
inhumane treatments? Training, sensitisation and
human rights education is crucial at this stage of South
Africa’s history.
It has been thanks to the unswerving commitment of
civil society organisations, including the Wits Justice
Project, that this legislation has finally been adopted.
Willing partners in government departments have
worked with us to achieve this victory. But there is still
work to do. The ratification of the optional protocol
of the UNCAT legislates for the creation of a national
preventative mechanism, a body that provides oversight
for all detention facilities, including police cells and

juvenile centres. This must be our next hurdle to cross.
The Wits Justice Project is therefore hosting a symposium
on the prevention of torture in South Africa.
The objective is to facilitate high-level discussions and
reflections on:
a). The first year of the “torture bill”: different perspectives
from the authorities, civil society and experts.
To include topics on:
• Achievements of the year
• The dissemination and training that is
needed, for all actors and officials in the
criminal justice system
• Raising public awareness
• Needed policy environment
b). The necessary next steps needed for the ratification
of the Optional Protocol of the Convention Against
Torture (OPCAT) and implementation of a national
preventative mechanism.
To reiterate, Wits is proud to host this symposium and we
wish you well in engaging this very important topic.

RANDALL CAROLISSEN

NOOSHIN ERFANI-GHADIMI
CO-ORDINATOR OF THE WITS JUSTICE PROJECT
It gives me great pleasure to welcome you to the Wits
Justice Project symposium on torture prevention in
South Africa. Just over a year ago, on 30 July 2013,
South Africa achieved a milestone in its human rights
journey: the Prevention and Combating of Torture of
Persons Bill – or Torture Bill for short – was signed into
law by the President. Torture was finally a criminal act.
It took a long time – 15 years – to pass this law, which
is based on South Africa’s ratification of the United
Nation’s Convention Against Torture in 1998. It is a
landmark and we should celebrate the fact that our
protection of human rights, our constitutionally based
rule of law has been strengthened even further. The
campaign to domesticate the UNCAT involved many
civil society organisations, NGOs, parliamentarians and
government officials: people who understood how vital
the law is for the country.
And it is these same people that must now ensure that
the provisions of the Torture Bill are implemented, that
the training and dissemination needed is rolled out to
our police stations, our courts and our correctional facilities. And it is these people who must ensure that South
Africa ratifies the Optional Protocol of the Convention
Against Torture (OPCAT). This will be an important
next step for the country, as it helps establish independent oversight bodies, especially through national
preventative mechanisms.
Hopefully, at this symposium, we will have useful
discussion on both these issues – rolling out the Torture
Bill and ratifying the OPCAT – and come to a consensus on how best to prevent torture and abuse of force in
South Africa. We’ve gathered a range of experts here, as
well as eye-witnesses and survivors, to discuss our South
African context.
We’ll look at our history and the status quo. We’ll
discuss the global human rights frameworks and our
responsibilities to them. And we’ll discuss issues around

prosecuting torture and about reporting on it, and about
whether prison rape should be considered torture. Most
importantly, though, we want to leave here with a clearer
direction on what our collective efforts must be focused
on to help prevent torture in South Africa.
The Wits Justice Project got involved in the campaign
for the Torture Bill in mid-2011. We had started to cover the story of the mass beatings of 231 inmates at St Alban’s prison in Port Elizabeth in 2005 and were asked to
participate in different advocacy forums as a result. Of
course, when we first heard the details of what happened
– mass beatings of inmates and use of electro-shock – we
couldn’t believe that this was still happening in the new
South Africa.
The Wits Justice Project continues to be South Africa’s
leading investigative journalism team when it comes to
matters of torture and abuse of force. We have provided
in-depth and long-term coverage of the 2005 St Alban’s
case, including the 2014 court proceedings in Port
Elizabeth.
We have uncovered abuse and beatings and the forced
injections of inmates (with anti-psychotic drugs) in the
privately-run G4S prison in Mangaung. And we continue to be approached by ordinary people who have been
tortured by police looking for confessions to crimes. In
each instance and with every allegation, we go through
a rigorous and time-consuming process: fact-checking,
corroborating, looking for documentary proof of what
has been alleged. Only when we feel confident in our
investigation (which most times takes months to conclude), do we go to print.
But we are not working in a newsroom, where work on
an issue or story ends with publication. Our goal, as an
independent non-partisan organisation, operating in
both the academic and civil society space, is to improve
the criminal justice system in South Africa. We do so
through a combination of journalism, law, education
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and advocacy. We use the results of our investigative
journalism to inform and uplift our efforts in changing
public discourse and the policy environment. We use
our credibility and access to bring together relevant –
but oftentimes disparate and disengaged – stakeholders
to search for solutions to systemic breakdowns along the
criminal justice continuum.
It is for this reason that the Wits Justice Project felt it
necessary to host a symposium on torture prevention
in South Africa; a way to have lasting impact for those
whose stories of torture we have covered and for the
countless others whose stories remain untold.
One such person to whom I would like pay tribute
today is an Englishwomen, Helen Bamber, who died
this week at the age of 89. When I read her obituary in
the Guardian UK, it reminded me how universal is the
fight to prevent torture, and how it takes a long-term
and life-time commitment from all of us to do so.
In 1945, at the age of 20, Helen was a volunteer at
concentration camps, helping holocaust survivors – providing what we call these days “psycho-social support”.
Throughout her life she continued to work with people
who had suffered torture, trafficking and slavery. She
promised those she helped that she would tell their stories, that they would not be forgotten. She believed that
through restoring dignity to those who have suffered
atrocity, we find dignity and humanity in ourselves.

NOOSHIN ERFANI-GHADIMI
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ADVOCATE JOHN MAKHUBELE
A DEPUTY CHIEF STATE LAW ADVISER AND HEAD OF THE
INTERNATIONAL RELATIONS UNIT
OF THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT
Good morning and thank you for the kind invitation.
It is a pleasure and a privilege to be part of these
proceedings. Let me also convey the apologies of our
minister who unfortunately could not be with us this
morning, due to cabinet committee and parliamentary
commitments. I convey his very best wishes.
It was Peter Benenson, founder of Amnesty International, who recently said: “Torture is banned but in twothirds of the world’s countries it is still being committed
in secret. Too many governments still allow wrongful
imprisonment, murder or ‘disappearance’ to be carried
out by their officials with impunity.”
Our own history is tragically tainted by the systemic
use of torture, detention and interrogation. The use of
torture by the apartheid government is well-documented in the reports of the TRC.
For example, in his application for amnesty before
the TRC, the following is written about the infamous
Captain Jeffrey Benzien, a member of the old apartheid
police force’s notorious Terrorist Detection Unit.
It reads “Benzien’s favourite method of torture, was what has
been described as the ‘wet bag’ method. It is a cloth
bag normally used in police stations for keeping loose
articles of a prisoner’s property. The procedure described
by Benzien was as follows:
The suspect is made to lie on the ground on his
stomach, with his hands handcuffed behind his back.
Benzien then sits on the small of his back, with his feet
between the victim’s arms. A bag soaked in water is then
pulled over the head of the victim and twisted tightly
around his neck, cutting off the air supply to the victim.
The suspect is then questioned. From time to time, the
bag is released to avoid the victim losing consciousness.
The bag is only removed when the victim shows signs of
wanting to talk.
According to the evidence of Benzien, his technique
was so effective that he invariably got the desired results
within a matter of thirty minutes. The suspect was
usually undressed and sometimes he was blindfolded
before the wet bag was put over his head. This was done

to disorientate the suspect. The wet bag is held tight
over the victim’s head and is released to prevent him
from suffocating. The victim is usually under
considerable distress.”
Benzien also conceded saying to some of his victims
that they would be treated like animals if they did not
co-operate and refused to answer.
In another example, suspected Pan Africanist Congress
member Samuel Kganakga was tortured and murdered
in May 1991 by two former policemen. They told the
amnesty committee that Kganakga was, before his death,
given electrical shocks to his private parts while hanging
upside down from a tree.
They took Kganakga to a remote spot on the East Rand
to question him. Kganakga’s hands were tied behind
his back, a sack was pulled over his head, and he was
hung upside down from a tree. As the one police officer
had a shocking device in his car, they used that to apply
electrical shocks to his private parts. Kganakga had been
hanging from the tree from around 10.30 in the morning until after five in the afternoon.
At some stage dry leaves were set alight beneath Kganakga, who was hanging about a metre above the ground.
After later fatally shooting the victim, they sprinkled
petrol over the body before setting it alight. Afterwards
they chopped off one of Kganakga’s hands in order to
render him unidentifiable.
Now some would say but that is all in the past, those
days are done and we will never return to it. But, the
point is, that we must remember our past, as it in
remembering our past that we shape our future. It is in
remembering these evil acts of torture that we continuously re-commit ourselves to uphold human rights and
to prevent acts of torture ever taking place again.
It is because of our history that South Africa has a firm
commitment towards protection and promotion of
human rights, not only within the country but also
on our continent and the world over. It is of particular
importance to South Africa that it plays an active role in
the promotion of global human rights. This is confirmed
by the central objective of our foreign policy which is

aimed at creating a better South Africa in a better Africa
and a better and safer world.
Our dedication to the promotion of human rights is
entrenched in our constitution, in the Bill of Rights and
informs our commitment to promoting peace, justice,
human rights and the rule of law.
The right to human dignity is a non-derogable right
at both the levels of international law and at national
level in terms of our Constitution. The Bill of Rights
recognises the importance of human dignity and under
no circumstances may the right to dignity be limited.
Section 12 of our constitution entrenches the right to
freedom and security. This right includes, among others,
the right not to be tortured in any way, and the right
not to be treated or punished in a cruel, inhuman or
degrading way. Torture undermines the basic democratic principles of human dignity.
As you are aware, South Africa played an important role
in the negotiation, drafting and adoption of the Optional Protocol to the Convention on the Prevention of
Torture in both New York and Geneva. Furthermore,
South Africa has a number of oversight mechanisms to
combat torture such as the Independent Police Investigative Directorate (IPID), the Judicial Inspectorate for
Correctional Services and our South African Human
Rights Commission.
South Africa was also host and party to the successful
conference in 2002 in Cape Town on Robben Island
which gave rise to the Robben Island Guidelines.
In June 1987, the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment came into force. This was an important step in the
process of globalising human rights and acknowledging
that torture and all forms of inhuman or degrading
treatment or punishment, are universally illegal.
Our department remains committed to the ideal of a
human rights-based society as envisaged in the Constitution. In June last year parliament passed the Prevention and Combating of Torture of Persons Bill. In July
2013 it was signed into law by President Zuma. The Act

creates a specific criminal offence of torture and related
offences and provides for the prosecution of offenders.
It also establishes jurisdiction over acts of torture which
occur outside of South Africa. Importantly, the Act
creates an obligation on the State to promote awareness
of the prohibition of torture, including education and
awareness programmes directed at public officials. In its
preamble, the Act acknowledges that South Africa “has a
shameful history of gross human rights abuses, including
torture of many of its citizens and inhabitants”.
Prior to the adoption of the legislation, several steps
were introduced to prevent and combat torture.
The South African Police Service adopted an
anti-torture policy in 2009 and in 2011 the Independent Police Investigative Directorate was given the
express mandate to investigate all allegations of torture
by the police. The new Act further acknowledges the
seriousness of acts of torture.
Through this legislation, the offence of torture is
established as a separate offence with the direct term
of imprisonment as a form of punishment under the
South African law. Government remains committed to
strengthening a culture of human rights where citizens
are free from all forms of violence or torture from either
public or private source.
The Act aims to give effect to South Africa’s obligations
in terms of the United Nations Convention against
Torture and a responsibility is placed on the state to
create awareness around the prohibition against torture.
The challenge lies in the effective implementation of
the Act. As the Act is a very new piece of legislation, we
are not yet really in a position to see how our courts are
dealing with the legislation.
Turning to OPCAT, government has expressed its
intention to ratify OPCAT on a number of occasions
but has also stressed that it necessary to have a plan for
a National Preventative Mechanism (NPM) in place
before doing so. The ratification of OPCAT has received
the attention of the JCPS Cluster of DGs and the target
date for approval by Cabinet is November 2014.
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The obligation to establish independent oversight
mechanisms are part and parcel of many international
instruments as found in, for example, articles 2(1),11
and 16 of the UN Convention. Article 4(1) of
OPCAT places an obligation on States Parties to allow
visits in accordance with the Protocol by designated
National Preventive Mechanisms (NPM) to “any place
under its jurisdiction and control where persons are or
may be deprived of their liberty”. The Robben Island
Guidelines 41 & 42 call on States to establish, support
and strengthen independent national institutions ...
with the mandate to conduct visits to all places of
detention and to encourage and facilitate visits by
non-governmental organisations.

The prevention and combating of torture is a joint effort
which requires networks across all levels of society. Civil
society participation in the processes of torture prevention
is vital in that it lends credibility and legitimacy to the
process. Civil society further plays a key role in
initiating and sustaining dialogue at societal levels and it
also has a wealth of expertise and established relationships.

South Africa will need to create an NPM after ratifying
OPCAT. The mandate of an NPM will be to regularly
examine detainees, to make recommendations to the
relevant authorities and to submit proposals on
existing and proposed draft legislation. State Parties can
set up new bodies as NPMs or they can designate an
existing national body or bodies. NPMs do not have
to be government bodies but could include institutions
such as human rights commissions, ombudspersons,
public defenders, parliamentary commissions, NGOs
and inspectorates.

In conclusion, let me wish you all a very successful symposium. Let us all be mindful of the words of Alberto
J Mora. Mora is the former General Counsel of the US
Navy and he has consistently tried to put an end to the
use of so-called “coercive interrogation” at Guantanamo
Bay, arguing that it was unlawful.

At the moment, in the absence of an NPM, South
Africa has two existing bodies with a comprehensive
oversight mandate, namely the South African Human
Rights Commission and the Judicial Inspectorate for
Correctional Services. The Judicial Inspectorate has a
broad mandate and regularly inspects all
correctional centres. It plays an important role in
assisting prisoners to bring and solve complaints, while
annual and quarterly reports ensure greater transparency
and accountability.
Government is committed to the prevention and combating of torture. We are working tirelessly to achieve
the deadline that we have set for ourselves in terms of
the ratification of OPCAT.

If the fight against torture is to be won, then all sectors
have to come together to fight the debilitating scourge
of torture. The role of torture prevention is not the sole
responsibility of one organ or body but is a collective
responsibility which when shared eases the obligation
and ensures successful outcomes.

He said: “Cruelty disfigures our national character. It is
incompatible with our constitutional order, with our
laws and with our most prized values ... there is no more
fundamental right than to be safe from cruel and inhumane treatment. Where cruelty exists, law does not.”
I thank you.

ADVOCATE JOHN MAKHUBELE
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PROFESSOR MALCOM EVANS,
CHAIR OF THE UNITED NATIONS COMMITTEE
ON THE PREVENTION OF TORTURE
We are so very used to calling for those who are responsible for acts of torture to be held to account that we
run the risk of losing sight of just how strange this is,
in some ways, from a human rights perspective. Whilst
we are increasingly used to the idea that there is – or
ought to be – a more general right to a remedy available
to those who are victims of violations of human rights
obligations, such remedies are usually remedies against
the State, not the perpetrator. This flows from the basic
starting point that human rights obligations are owed
by states to those who are subject to its jurisdiction and
that it is the responsibility of the state which is engaged
when those rights are breached. It is, then, the role of
the state to provide redress and reparation – now
increasingly refined and expanded to embrace
restitution, compensation, rehabilitation, satisfaction
and guarantees of non-repetition.
Whilst this is, of course, hugely important it falls far
short of holding those responsible for the act which
has given rise to the breach personally liable in some
way. For example, if there has been undue delay in the
administration of justice, or if a protest march is
wrongfully banned, those responsible are not necessarily
to be subject to personal sanction. Still less are those
who were responsible for drafting and adopting
legislation which is subsequently determined to be in
breach of human rights obligations to be considered
candidates for criminal sanction just because that law
was enacted. In other words, it is important to remind
ourselves that breaches of human rights – even
fundamental human rights – rarely mandate the punishment of those responsible for the violation. Indeed, few
other elements of the human rights framework expressly
call for those responsible to be subject to the criminal law in this way – although this is now frequently
understood as being implied. The only real equivalent
of the approach taken to torture within the UN human
rights framework is found in the relatively recent UN
Convention on Enforced Disappearances, and which
is very much modelled on the Torture Convention itself.
Thus if we look at the Basic Principles and Guidelines
on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law
and Serious Violations of International
Humanitarian Law (2005) we see they provide that

States have a general “obligation to respect, ensure
respect for and implement international human rights
law” which includes the obligation to “investigate
violations effectively, promptly, thoroughly and impartially and, where appropriate, take action against those
allegedly responsible in accordance with domestic and
international law” (para 3(b)). This contrasts with “cases
of gross violations of international human rights law and
serious violations of international humanitarian law
constituting crimes under international law” where
“States have the duty to investigate and, if there is
sufficient evidence, the duty to submit to prosecution
the person allegedly responsible for the violations and, if
found guilty, the duty to punish her or him” (ibid, para 4).
The Basic Principles are, perhaps, a little misleading at
first sight in drawing a distinction between “violations”
and “gross violations” of human rights law, since it is
not really the magnitude of the violation but the nature
of the right which is violated which really matters. And
there is no doubting that torture is a gross violation for
these purposes. But the Basic Principles are still very
much rooted in a “human rights framework” approach
and gloss over – or set to the side – the very real issues
which tackling human rights violations from a criminal
law perspective poses. The UN Convention against
Torture is an exemplar of both this approach and of the
problems, and it is to this that I now turn.
It is possibly misleading to describe the UNCAT an
exemplar of a criminalising approach to human rights
– it might better be seen as the fount and origin of
criminalisation as a tool of human rights protection. It
is often forgotten just how unusual a convention it is.
What makes it look like a human rights treaty is that
it is labelled as one – and of course that it establishes
oversight mechanisms akin to those found in other
human rights treaties. In all other regards it is a classic
“transnational crime suppression convention”, of which
there are many and from which much of its contents
are directly borrowed. In UN terms, it is in many ways
a “Vienna” (UNODC) treaty which has become transported to “Geneva”. This may account for why many of
its provisions – particularly concerning extradition and
mutual assistance in criminal justice – arguably remain
under-explored: they are just not part of the
“Geneva heartbeat”.

It is also worth noting that some states which claim to
find the jurisdictional and extradition provisions of the
UNCAT difficult to accept seem to have no difficulty
in accepting the equivalent obligations in the context of
other “suppression” conventions dealing with different
subject matters which they do not perceive to be “human rights” questions.
My point in stressing this is that it is very important
indeed to understand the rationale for the criminalisation of torture if one is to “do it right”. And there
are competing visions in issue here. If one adopts what
might be called the “human rights” approach, the underlying rationale for criminalisation lies in the heinous
nature of the act. The purpose is to ensure that those
responsible are held to account, that there is no
impunity and that they are properly punished for the
egregious wrongs which they have committed.
Nevertheless, being rooted in the “human rights”
approach means that the focus is primarily upon the
state itself: it is to criminalise, hold to account and
ensure there is no impunity in order to fulfil its o
bligations in relation to those subject to its jurisdiction.
The focus is on whether the state is responding with
sufficient vigour to torture that has taken place within
its jurisdiction.
The focus of the “crime suppression” approach is very
different. Whilst the underlying rationale may be the
same, the basic assumption is that the state in which
torture occurs either cannot or will not hold those
responsible to account and so, if the form of conduct
in question is to be punished, it falls to other states to
do so, through the exercise of extraterritorial criminal
jurisdiction. The implications of this difference in basic
approach are profound and, in the case of torture,
potentially problematic. It is one thing to argue that a
state should respond to the serious nature of torture by
criminally punishing those who breach its own domestic
prohibitions. It is quite another to require a state to
extradite or submit to its prosecuting authorities those
whose own state has, for whatever reason, declined to
prosecute. I am NOT saying that this ought not happen
– I believe it should. What I am saying is that doing so
raises very many issues which need to be considered and
which may produce very different answers depending
on the starting point one takes. Prosecuting domestic
crimes and prosecuting domestically crimes committed
by foreign nationals abroad are very different enterprises, conceptually and practically. So also are international
human rights obligations.
Let’s take some examples, to be practical.

Definition
The definition of torture is set out in Article 1 of the
UNCAT. Or rather, a definition of torture is set out
there. There could easily be others. Interestingly and
importantly, the “human rights” prohibition does not
define torture at all – it merely prohibits “torture, cruel,
inhuman or degrading’ treatment or punishment. If one
looks at the jurisprudence of the ECHR over the years,
one can see that it has adopted a fluid, evolutionary
approach to what amounts to torture and is not driven
by definition. Whilst this may have a degree of
indeterminacy about it, it does have the merit of
ensuring that it accords with evolving understandings
of what might amount to torture. There is, from a
human rights perspective, something of a problem with
this – since one of the hallmarks of a provision being
“prescribed by law” is that something is set out with
sufficient certainty to be able to guide behaviour – and
this is particularly important for provisions which carry
criminal sanction.
Fairly flexible interpretations of human rights standards
are one thing when they mean that a state discovers for
the first time that its approach – say – to criminalisation
of forms of sexual conduct is in breach of its human
rights commitments. The consequence of this finding
is that it must change its law. It is rather different if it is
determined that to treat a detainee in a way previously
considered quite acceptable is in fact impermissible and
amounts to torture and as a result the policeman is to be
subjected to severe criminal sanctions. Definitions are
– by definition – designed to limit the possibility of the
unexpected and may be a fetter upon the development
of standards. The answer is, of course, to have an open
textured definition – and, to an extent, that is what we
have: torture is “severe” pain or suffering. What is
“severe” is very much a matter for debate – just look at
the US torture memos! And is it an objective or
subjective standard, for example, and so on.
The requirements of intent and purpose found in the
UNCAT definition also give rise to very real issues and
which might not be necessary if torture is viewed as a
human rights prohibition – though would certainly be
necessary when viewed from a criminalisation perspective. The “international crime suppression” approach
has, however, limited the definition – arguably – more
than might otherwise have been necessary by insisting
on the involvement of a public official (or the consent
or acquiescence of a public official). This makes perfect
sense in the context of the exercise of extraterritorial
jurisdiction: it means that it is those who are least likely
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to be the subject of domestic prosecution (because they
are state actors) who are targeted, and this both limits
and justifies what would otherwise be a potentially
overbroad approach. It focuses on those “most likely to
get away with it”.What this does not justify, however, is
automatically excluding from the scope of the human
rights prohibition state responsibility for acts committed
by private individuals in circumstances where the act
might otherwise have been attributable to the state.
“Torturing” the meaning of consent or acquiescence
hardly addresses this problem in a satisfactory way. In
other words, the criminalisation of torture does have
an impact on our understanding of the reach of the
“human rights understanding”. Personally, I would be
quite comfortable with detaching the criminalisation of
torture as a matter of domestic law, as a matter of transnational criminal law and as a matter of human rights
law, since these are all rather different things and may
legitimately require different definitional or descriptive
approaches. However, we do seem to have “bought into”
a generic approach – at least for now. The main point
I want to stress is that each of these is an important
part of the framework of tackling torture, the structural
limitations (and opportunities) of each need to be recognised and each approached in a way which maximises
their potential to address torture – and it is not obvious
that this is currently the case.
Evidence
A second area concerns the admissibility of evidence.
On the one side, there is the exclusionary rule found
in Article 15 of UNCAT. This has a clear “human
rights” focus and is clearly designed to buttress the
prohibition on torture by making the admissibility of
statements made as a result of torture inadmissible in
any proceedings – except as evidence against a person
accused of torture. It is fairly well known that the
drafting of this provision is at best infelicitous and – at
worst – downright unhelpful. It really seems to be
primarily concerned with “confession evidence” (hence
“statements”) rather than with evidence more generally.
It does not address the “fruits of the poisoned tree”
problem: what do you do with evidence acquired as a
result of statements made as a result of torture? And
what is meant by “proceedings”? It certainly includes
criminal and civil and administrative proceedings. But
what about the use by the executive or security forces of
information so acquired? These are not “proceedings”
and certainly in the UK it has been decided that the use
of information acquired as a result of torture is not to be
ignored – just not used in court proceedings. Questions
also arise about the burden of proof when determining

whether information has been gained through torture.
Again, in the UK it has been decided that it is, ultimately, for the person alleging that evidence has been the
product of torture to demonstrate that this is so, rather
than for it to be proven that it has not been. There is also
the question of the standard of proof.
Two things need to be said about this range of issues.
First, although a “human rights” paradigm seems to
give fairly clear answers to many of these questions –
encouraging a broad approach to inadmissibility in
order to “drive out” the use of torture by undermining
its usefulness – this is increasingly being called into
question. The uncomfortable truth is that the “paradigmatic” model of torture which motivated the approach
of the torture convention – and the criminalisation
of torture – was political torture. There was only one
victim – the person being tortured – and the only use of
evidence was to justify the unjustifiable by extracting a
confession of guilt to some “crime” or “offence” against
the state. Much torture remains of this nature. But much
does not. Particularly as our understanding of torture
has developed, the effect of “routine” ill-treatment
which – regrettably and wrongly – forms part of the
day-to-day reality of much law enforcement in all parts
of the world – is called into question. This concerns,
then, the treatment of those whose alleged crimes have
“real victims”. When evidence is excluded as a result of
the ill-treatment which a detainee has received and this
has the effect of causing a trial to collapse and (frankly)
the guilty walk free – this can be difficult to explain to
the victim (and society in general) who see the rights of
the detainee being prioritised over the wrongs they have
committed. As sophisticated human rights lawyers, it is
relatively easy to explain this to our own satisfaction. I
think we all know it is not so easy to explain it to other
peoples’ satisfaction.
The second thing that needs to be said is in some ways a
development of this. If one approaches the criminalisation of torture from the “international crime suppression” perspective, then the arguments in favour of a
broad approach to the exclusion of evidence immediately
seem weaker. The entire point is to suppress crime – and
this only favours those who argue in favour of the use
of torture or ill-treatment in order to seek to forestall
acts of terror or extreme violence against others. Whilst
expansive approaches to the exclusionary rule appear
cogent within the “sealed world” of suppressing the
crime of torture, there are other suppression conventions
seeking to suppress other globally acknowledged criminal wrongs and within that broader frame of reference it
becomes less obvious why tackling the crime of torture is

more significant than tackling other evils. We will
answer that it has that priority – but others will continue to ask why. I am acutely conscious that I run the
risk of being thought an apologist for torture! Believe
me – I am not. My concern is exactly the opposite. My
concern is that the confusion between the vital – but
not necessarily co-terminus – roles of the criminalisation
of torture and the absolute prohibition on torture has
in fact opened up a dangerous space within which the
legitimacy of torture has become open to debate in a
way that ought never to have been the case.
Criminalising torture – and using the mechanisms of
the criminal law to tackle torture is absolutely vital if it
is to be effectively addressed. But we have managed to
turn the absolute prohibition of torture as a matter of
human rights law into an absolutist approaches to the
application of the criminal justice system in relation to
allegations of torture. As a result, we see any erosion of
the strictest approaches to the prosecution of alleged
tortures as evidence of a weakening of the absolute
prohibition. We have equated state responsibility with
individual criminal liability. As a result, where there is
perceived injustice in holding an individual to account
there seems to be a need to find a justification for
torture – rather than a justification for not holding the
individual to account for the act of torture. And when
such a justification is offered, to accept it is seen as being
to condone. What we are missing here is the “human
rights” dimension – that the state can be responsible
even if the individual is held not to be. It is not necessary to distort the usual – and human-rights compliant
– operation of a criminal justice system in order to
ensure that the absolute prohibition on torture is upheld
as a matter of human rights law.
Immunities
This, perhaps, may help to understand – and explain the
reaction to – the way in which the relationship between
torture and immunity has developed. A relatively simple
issue has become excruciatingly complicated – and
rendered more so by the implications which are read
into it which, frankly, are not there. The issues are clear
enough. Under international law the domestic courts of
one state are not able to pass judgment on the conduct
of another when acting in a sovereign capacity. Thus, if
it is alleged before domestic courts that a state has been
responsible for torture (or, for that matter, any other
human rights violation) then that state is entitled to
claim immunity from process. This approach has been
recently endorsed by the ICJ and for now seems incontrovertible. It is equally well attested that serving heads

of state, heads of government and foreign ministers
are entitled to personal immunity whilst in office – an
approach recently endorsed by the ILC – and so cannot
be brought before foreign domestic courts at all. Other
individuals, however, may be prosecuted before foreign
courts for torture unless they are entitled to immunity
on some other basis.
The controversy revolves around whether officials of
states are entitled to immunity on the basis that the
acts in question are “official acts”. If acts of torture are
official acts, then the state may claim on their behalf
that such acts are attributable to the state. Under such
circumstances, it is argued, the state is entitled to
assert its immunity to prevent the prosecution from
proceeding. In the context of civil actions the thrust of
this reasoning has been accepted by the European Court
of Human Rights recently – and it is proving difficult to
justify an alternative approach in the context of criminal
prosecutions. One argument is that torture can never
be a lawful act and so can never be “official”. Frankly,
this is fairly absurd – not least because the jurisdiction
of foreign courts only lies in relation to acts of public
servants – jurisdiction presupposes that the acts are
official in nature. It has therefore been argued that the
provisions of the UNCAT which call for the exercise
of jurisdiction over exactly such acts impliedly waives
immunity as between parties to the UNCAT. This seems
the best reading of the Pinochet Judgment of some years
back but is not entirely satisfactory. A “transnational
crime suppression” reading of the UNCAT would tend
to support this approach, however, since the entire
point of the UNCAT on this basis is to facilitate the
prosecution abroad of those who a state would otherwise
be shielding from prosecution but it remains difficult to
justify taking a different approach in criminal proceedings than in civil proceedings; and in civil proceedings
the position currently seems clear – there is immunity
from process.
The international court of justice – and the ECHR –
resolve this problem by pointing to the central role of
immunity for the effective functioning of international
law and, in the words of the ICJ – stress that “immunity
does not mean impunity”. In other words, they
recognise that differing legal orders may come to bear
on issues in different ways. The ICJ has not seen this
as being in anyway contrary to the jus cogens nature of
the prohibition of torture and, in the Belgium v Senegal
case, done what no other court has ever done, which is
find a country to be in breach of its obligations under
the Torture Convention. There is no doubting the ICJ’s
understanding of the absolute prohibition on torture
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and the significance of the torture convention and the
criminalisation of torture for which it provides. It has
upheld it like no other. And yet it also accepts that this
does not mean that every individual arraigned for the
crime of torture has to be brought to trial when other
elements of the international system and rule of law
stand in its way. For some, this is a deeply disturbing
approach which calls into question the absolute
prohibition on torture, because it frustrates the process
of holding torturers to account. For others, it reinforces
the integrity of the international legal system by
recognising its role and realm and relationship to other
legal frameworks and thus preserves the integrity of the
absolute prohibition as a matter of international human
rights law.
The point I wish to make from all this is that the ICJ
does not measure the efficacy of the prohibition by the
extent to which it overrides all other precepts of law.
The absolute prohibition as a matter of international
law must be able to withstand the frictions of
jurisdictional and even definitional issues before
domestic courts and not consider itself diminished by
them. It is not. Criminalisation is an absolutely vital
element in the architecture of the fight against torture
– but it is misguided to make this the touchstone by
which the success of that struggle is measured. This
would be to diminish the equally vital role that other
approaches have to play alongside it.
And of course, I would not be doing my job as the
Chair of the Subcommittee on Prevention of Torture
if I did not end by suggesting that prevention is one of
those approaches. And I would not be being completely
honest if I did not say that some elements of a preventive approach do not sit entirely comfortably with an
absolutist approach to all aspects of the criminalising
approach. But that is no worse than acknowledging that
there are dissonances even within that approach, and –
as I have argued – there is no need at all to interpret this
as if in some ways this casts doubt upon the integrity of
the international prohibition, which stands strong and
firm – even if sometimes the means by which we seek
to bring it to fulfilment are lapping at its shores rather
than forming an impregnable mote. Criminalisation is
part of the human rights framework – a vital part, but
a part nevertheless. We must do our best with what it
can do, not angst about what it cannot do, and seek to
complement it by the continual development of other
parts of that framework too. There is no other way. In
fact, I do not think that there is a better way. We must

make it work as best we can – and it can work very well
indeed. But there will always be more work to do and
ways in which to do it.

Question and answer session
What are both speakers’ views about international cooperation when it comes to aspects of torture not only in prisons
but also private forms of torture?
Advocate Makhubele responded giving an example of
the Zimbabwean case and how the Constitutional Court
has made a pronouncement on the case and how the
NPA was supposed to have made efforts into investigation – but experienced a challenge to get cooperation
from Zimbabwe. He stated the need for a debate about
how we want to deal with torture and whether the government has committed itself to dealing with that. Our
courts have been working well even despite not having
the torture legislation, we need more training for our
police in terms of what torture is and how to combat it.
How do you grapple with how severe the torture is, don’t we
want to avoid naming degrees of torture?
Prof. Evans said he is troubled by the idea of distinction
between torture and inhumane and degrading punishment, but it is one of the consequences that flow from
the distinctions. The idea of the distinction has led people to believe that it is acceptable to commit certain acts
since it will only amount to degrading punishment but
not torture. In relation to confessions, the idea is to try
to reduce the role of confession in judicial proceedings,
because that opens the door to torture as a means to
obtain it. The judiciary needs to be trained to use a bit
of common sense as to the admissibility of confessions as
some members of the judiciary are unquestioning.
There was a question regarding Professor Evans’s critique
on the Erodia v Senegal case; and the Advocate’s description of torture methods used during apartheid and those
post-apartheid.
Adv. Makhubele responded to the criticism by saying
that he was just painting a scenario to make us understand the difference between the definition in the Rome
statute and the legislation so those comments were
merely illustrative. The issue is that even though we do
have this legislation and it is tailor-made in the frame
of the international convention, we need to think about
the constitution and the rights being horizontal as well

as vertical as it is wide in scope. This is so that we can
deal with both the public and private divide issues raised
by Bonita Meyersfield. More illustrations can be drawn
from issues like human trafficking.
Prof. Evans responded to the criticism on his apparently
soft response of the Erodia case. The Erodia case took
a restrictive approach to personal immunity under
international law. He doesn’t like the judgment but sees
where the court was coming from. The international
court spends a lot of time thinking about the things
they don’t put in their judgments rather than the things
they do. So an inference can be drawn when we take
into account what wasn’t talked about in that judgment.
So for example, “Was Belgium entitled under International Law to exercise Extraterritorial Jurisdiction in
absentia over a serving Foreign Minister working in another country?” Because of the effect which a judgment
on jurisdiction could potentially have they therefore
skipped the difficult question on jurisdiction and went
on to the immunity issue.
It’s all well and good to have a statute that criminalises
obvious issues but the question is, who is accountable and
where is the transparency?
Advocate Makhubele stated that It was true that the
minister expressed outrage at the McCullum case.
Correctional services were now supposed to reopen the
case and investigate but the NPA months later withdrew
the case to say that there was not adequate evidence.
It left many of us alarmed as to how they could have
reached that conclusion. The minister said that the NPA
accounts to them but they still have their independence.

PROFESSOR MALCOLM EVANS

our history, current situation and implementation

MS. AMANDA DISSEL
MEMBER OF THE ASSOCIATION FOR THE PREVENTION OF TORTURE
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The Prevention and Combating of Torture of Persons
Act, which was brought into effect in South Africa a
year ago, bases its definition of torture on the UNCAT.
The definition of torture in the Act closely follows that
of Article 1 of UNCAT, and includes the four elements
of torture: that it is an act involving severe pain or
suffering, whether mental or physical; that it is intentionally inflicted upon a person; that it is committed for
a purpose, which may include obtaining information
or a confession from the person, to intimidate or coerce
him or her, for punishment, or for discrimination of
any kind. This is a non-exhaustive list. The fourth
element is that the act of torture must be committed by
a public official or person acting in an official capacity,
or person acting with the consent or acquiescence of
such a person.
The preamble refers to the gross human rights violations
and torture that occurred in South Africa’s past and
introduces the torture legislation as a means to work
towards the eradication of it.
The legislation therefore provides that any person who
attempts to or does commit any act of torture will be
convicted for the now-recognised criminal offence of
torture. It further holds that there are no legal grounds
that can serve as a defence for this act and no exceptional circumstances can justify torture, including a state of
war, threat of war or other threats to national security
or state of emergency. A head of state or government officials can also be held liable for an act of torture and it
is also not a defence for an accused person to claim that
they were obeying an order from government or a senior
official. The purpose of this is to ensure that individuals
in senior positions are prevented from exercising an
abuse of power.
When a person is convicted of an act of torture, the
court must consider whether there are any aggravating factors which should be taken into account when
sentencing the person. These are factors which are
likely to increase the severity of the sentence. These
factors include whether any weapons were used in the
torture; any discrimination against the torture victim;

the victim’s state of mental health, or whether they had
any disability; and whether the victim was under the age
of 18 years. The court should also consider whether the
person was a victim of a sexual offence and the degree
of mental and physical harm inflicted on the person.
The sentencing officer should also look at the role of the
convicted person in the torture, and whether he or she
had prior convictions for torture or a related offence.
The officer should also take into account the conditions
under which the victim was detained. There is no minimum sentence prescribed but the maximum sentence
that may be given is a life sentence.
The torture legislation in South Africa largely conforms
with the UNCAT and includes a number of protective
measures. It caters for universal jurisdiction, and also
prohibits a person from being extradited or returned to a
state where there are substantial grounds for believing that the person may be subject to torture in that
country. However, it does not specify the procedures
for protecting a person against such extradition. There
are, however, several areas where the Act differs from the
UNCAT. It does not state that evidence derived from
evidence obtained through torture is deemed inadmissible against the torture victim. However, this is to a large
extent provided for in South Africa’s common law. The
Act also fails to mention the state’s obligation to prevent
and combat cruel, inhuman and degrading treatment or
punishment as well as torture (as required in Article 16
of UNCAT).
Section 9 of the Act refers to the state’s positive responsibility to promote awareness of the prohibition against
torture. A Cabinet member must be designated by the
State President who must ensure that programmes are
developed to conduct general education and information campaigns, and to provide assistance and advice to
a person who wishes to lay a complaint of torture. The
Cabinet minister must also ensure that public officials,
especially those involved in the custody, interrogation
and treatment of persons under arrest and detention
(such as police and prison officials) are trained in the
prohibition, prevention and combating or torture.

Where we are in SA currently:
• The legislation has now been passed into law,
but needs to be put into effect.
• There needs to be prompt and impartial
investigation into allegations of acts of
torture. The Independent Police Investigative
Directorate (IPID) has the duty to
investigate allegations of torture by police
and members of the metro police. We need
to ensure that police investigate allegations
of torture by other public officials.
• A Cabinet minister needs to be designated
to put Section 9 of the Act into effect, and
to draft regulations governing the education
and awareness of responsibilities.
It must be stressed that there is a need for very strong
political and official condemnation of torture if progress
is to be seen in South Africa. In addition, it is essential
that measures are established to ensure the safe custody
and prevention or torture and ill-treatment of all
detainees, as research shows that people have heightened
vulnerability to torture once they have been arrested or
detained. This can be done through regular independent
visits to all places where people are detained. Though
South Africa has signed the Optional Protocol to the
UNCAT (OPCAT) it needs to ratify it and establish
one or more National Preventive Mechanisms (NPMs)
to visit places of detention. Although the Judicial
Inspectorate of Correctional Services (JICS) currently
has the mandate to visit prisons, there are no specific
oversight bodies for all the other places of detention.
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I would like to begin my presentation by quoting
from the book 491 days: Prisoner 1323/69 by Winnie
Madikizela-Mandela. The first paragraph of Chapter 1
begins as follows: “On a freezing-cold winter morning
some hours before dawn, on Monday 12 May 1969,
security police arrived at the Soweto home of Winnie
Mandela and detained her in the presence of her two
young daughters…. Mrs Mandela and at least 40 others
were rounded up and detained under Section 6 of the
Terrorism Act, which was passed in 1967 and designed
for the security police to hold people and to interrogate
them for as long as they chose. Describing the conditions of her detention in Chapter 2, Mrs Mandela states
‘I am next to the assault chamber. As long as I live I
shall never forget the nightmares I have suffered as a result of the daily prisoners’ piercing screams as the brutal
corporal punishment is inflicted on them. As the cane
lashes at them, sometimes a hosepipe, you feel it tearing
down your own flesh mercilessly…. I have shed tears
time without number quite unconsciously and often
forget to wipe them off. These hysterical screams pierce
through my heart and injure my dignity so much.”

wilfully injured, obstructed, tampered with or destroyed
the health and safety of the republic …could be tried for
sabotage. The Sabotage Act amended the Communism
Act to allow for the detention of terrorists for 90 days
without a warrant. Even though specifying 90 days, the
Police Commissioner could request a judge to extend
the detention sentence. The most infamous feature of
the Terrorism Act was section 6, which provided that
“ if any police officer above the rank of Lt Colonel
believed that a person was a terrorist or was withholding
information on terrorists, that person could be arrested
without a warrant and detained under circumstances
subject to such conditions as the Commissioner would
determine”. The Police Commissioner in turn reported
to the Minister of Justice. No court of law could order
the release of someone arrested under the Act and no
one could visit a person detained under the Terrorism
Act, nor did detainees have the right to see a legal
advisor. In 1982, the government passed the Internal
Security Act which repealed the Terrorism Act. The
Internal security Act was in turn repealed in 1993.
International Legal framework

The 1967 Terrorism Act was one of the most feared
pieces of legislation of the apartheid regime. Though the
stated purpose of the act was to facilitate the government’s fight against ‘terrorists’, police used the law to
pursue and prosecute people and organisations who
resisted state control. Enforcement of the act allowed
for almost unchecked control by security forces over
detainees many of whom suffered from abuse by the
police while others died.
While the Terrorism Act was the most comprehensive police empowering law under apartheid, it had
antecedents. The security laws of the 1950s and 1960s
served as good models; inter alia The Suppression of
Communism Act of 1950. This law was later renamed
the Internal Security act, to include not only communists but all those who were seen as a danger to the
security of the state. The act allowed for the notorious
180 days of detention. Then there was the Criminal
Law Amendment Act of 1953 which pertained to
protests and protestors rather than terrorists. One of
the clearest precedents to the 1967 Terrorism Act was
the General Law Amendment Act 1962, also known as
the Sabotage Act. This Act provided that “Anyone who

Following the dismantling of apartheid, South Africa
signed and ratified a wide array of international human
rights instruments that contain provisions prohibiting torture, in particular, the Convention Against
Torture (CAT), the International Covenant on Civil
and Political Rights (ICCPR), the Rome Statute of the
International Criminal Court, the Convention Against
Transnational Organized Crime, the African Charter
on Human and People’s Rights and others. By ratifying
these international instruments, in particular CAT,
South Africa has agreed to be bound by their provisions
in law and in practice. Section 39 of the Constitution
obliges courts to consider international law when
interpreting the Bill of Rights and Section 232 provides
that customary international law is law in the Republic
unless it is inconsistent with the Constitution or an Act
of Parliament.
Domestic legal framework
The first post-apartheid government adopted the
Constitution of 1996, which includes the Bill of Rights
(BoR). The BoR enshrines inter alia “the right to be free

from all forms of violence from either public or private
sources”; “the right not to be tortured in any way”,
and the right not to be treated or punished in a cruel,
inhuman or degrading way”. The Constitution also sets
legal safeguards for detained persons. Following on from
the Constitution, numerous legislative and administrative measures have been taken aimed at renouncing the
country’s culture of impunity and entrenching a culture
of human rights. Among them may be mentioned the
Standard Minimum Rules for the Treatment of Prisoners, the Correctional Services of 1998, the Refugees Act
of 1998 and the Prison Act of 2004.
Against this brief background of both the international
and South Africa’s regulatory frameworks, my presentation will look at the gaps in implementation that still
need to be filled since the passing of the Torture Act last
year, and I shall highlight 3 obligations: the obligation
to prevent, the obligation to investigate, and the
obligation to provide remedies to people who are
victims of torture.

acting in an official capacity from directly committing,
instigating, inciting and encouraging or otherwise participating in acts of torture.
Nonetheless various newspaper articles and other reports
indicate our law enforcement officials are consistently
failing in their responsibility to prevent acts of torture.
Stories of torture and brutal assaults on civilians by police
still appear regularly in the media. Journalists, mainly
from the Wits Justice Project (WJP), have recorded many
testimonies by victims recounting excessive use of force
by police. Typical examples include deaths at the hands
of the police recently when five striking residents of
Mothutlung near Brits were shot, and the death of a man
who was shot during protests over eviction orders at an
informal settlement in Roodeport.
The 2014 report by Human Rights Watch notes that
“serious concerns remain about the ongoing conduct and
capacity of South African police both in terms of its use
of force in general and ability to deal with riots in a rights
respecting manner”.

The obligation to prevent
South Africa now has, first of all a clear definition of
torture as well as a specific offence of torture in domestic
law. The definition of torture in the Torture Act is
indeed consistent with Article 1 of CAT, making it clear
to all; perpetrators, victims and the public what the
crime of torture is. This is a very important development, given the country’s history where torture, cruel,
inhuman and degrading treatment was widespread,
institutionalised, and continue to have a negative impact
on our criminal justice system.
A second step under this obligation is to take effective legislative, administrative and judicial measures
to prevent acts of torture as enshrined in article 2 of
CAT. This means that South African authorities have to
prevent such acts at various levels. The preamble to the
Torture Act signals commitment in this regard. At administrative level, South Africa put in place a number of
policies such as the Policy on the Prevention of Torture
and Treatment of Persons in Custody of the SAPS, the
Code of Conduct for Correctional Officials. Even before
the passing of the Torture Act, these measures were
meant to prevent public authorities and other persons

A similar picture emerges when assessing what happens
in prisons. Here again, disturbing reports of acts of
torture in prisons continue unabated. This year alone,
inmates at St Albans prison were reportedly beaten,
shocked and tortured by prison warders in what was
supposed to be a search for cell phones. That was in
March. In July, inmates of a prison in Kokstad were held
incommunicado for 8 months after being transferred
from Mangaung prison following riots there.. And in
Leeuwkop Maximum C prison, about 20 inmates claim
to have been assaulted, tortured and severely injured by
warders of the Emergency Security Team using electroshock devices.
The obligation to prevent torture in prisons is wide ranging and covers not only conduct by prison warders but
conduct of private agents acting on behalf of the State. In
October 2013, a journalist from the WJP wrote an article
in which she gave a chilling account of events at Mangaung, reported to be the 2nd largest private prison in the
world. Inmates were forcibly injected with anti-psychotic
medication, given electroshock treatment and assaulted as
a means of controlling them. The story came after a year
long investigation that involved talking to warders,
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inmates and other officials at the prison. The Department of Correctional Services (DCS) took control
in the wake of rioting by the prisoners. According to
recent reports, DCS has this year handed the prison
back to G4S.
Under provisions of CAT provisions, where authorities
know that acts of torture are being committed by nonstate officials and fail to exercise due diligence, the state
bears responsibility for consenting to or acquiescing in
such acts.
Obligation to investigate
Both CAT and South African legislation/policies provide for prompt and impartial investigation whenever
there is reasonable ground to suspect that an act of
torture has been committed by an official. Given the
thousands of complaints received by the Independent
Police Investigations Department (IPID) every year, it
would be expected that there would have much higher
figures of ongoing investigations and prosecutions.
We do not see this from available statistics. Of course
IPID will argue that it is still early to pronounce on
investigations of torture since there was no definition
of acts amounting to torture before last year. This gap
in implementation of the provisions of CAT is what led
to the famous McCallum case. Mr McCallum took his
complaint UN Human Rights Committee (UNHRC),
having exhausted domestic remedies in his quest to
demand compensation for the damages he suffered as a
result of assaults by prison warders at St Albans prison.
The UN Committee came to the conclusion that South
African authorities had violated Mc Callums’s rights
under the ICCPR. The specific violations are of Art 7
alone and read in conjunction with Art 2(3) (which
provides for remedies) as well as a violation of Art 10
(1), the right of prisoners to be treated with humanity
and respect for the inherent dignity of the human
person. The UNHRC recommended that SA should
provide Mc Callum with an effective remedy including
a thorough and effective investigation into his claims
under Art 7, prosecution of those responsible and full
reparation, including adequate compensation.
After three years of no response from SA, the Committee received information in May 2014 from McCallum’s counsel in which he expressed dismay at the
decision of the Department of Correctional Services to
unilaterally withdraw disciplinary proceedings against
warders involved in acts of torture against the author

and others. The withdrawal of disciplinary proceedings
was communicated to the relevant warders on 11 and
18 September 2013, i.e. two months before the claim
for civil damages was due to be heard before the High
Court; and one month after the passing of the Torture
Act. The Port Elizabeth High Court is currently hearing
the civil damages claims of Mr McCallum and some of
the other 230 victims.
This is not the first time that South Africa’s poor record
of investigations has been under the spotlight of a
UN body. In 2006, when SA presented its first report
to CAT, that Committee raised its concerns, (Art 12
prompt, impartial investigation) about the high number
of deaths in detention and the lack of investigation of
these deaths. According to the Prison Reform NGO,
there has not been a single prosecution of a prison
official implicated in the death of a detainee in the past
three years. Only 1% of cases opened end in conviction,
painting a different picture from what IPID would have
us believe. The bottom line is that not only has South
Africa failed to live up to the Constitution and domestic
law but also to its international commitments.
Lastly, the Responsibility to redress: one of the most important obligations South Africa has under international
human rights law is the provision of redress to victims
of torture, including the right to rehabilitation which
includes medical and psychological services. According
to both the CAT and ICCPR, States who are party to
these conventions have a duty to make reparations to
individuals whose rights have been violated. Reparations
include appropriate compensation, restitution, and
rehabilitation, measures of satisfaction and guarantees of
non-repetition. This right was reinforced in 2005 when
the UN General Assembly adopted the Basic Principles
and Guidelines on the right to a remedy and reparation
for victims of gross violations of IHRL.
To the best of my knowledge, Mr McCallum has not received any such redress, and neither have the many other
people who have been victims of torture at the hands of
SA law enforcement officials.
In closing, I would like to endorse the consensus in
this symposium, that the ratification by South Africa
of OPCAT is long overdue. More than ever before, the
setting up of a National Preventative Mechanism is an
imperative if South Africa is to succeed in its efforts to
prevent acts of torture in detention facilities.

Question and answer session
Question to Ms Dissel about the definition of torture.
In the South African context, during an interview with
Professor Jordi he said we don’t really need this new torture
act because building cases on assault and assault GBH has
far more practical value. How would Ms Dissel respond
because there have not been any cases litigated on using this
act since it was enacted?
Ms Dissel responded that the aim of the Act is more
of a political statement and it is a recognition of the
extreme nature of the offence. She said that in terms
of torture under common law in criminal law it’s
mostly used to exclude evidence obtained in a
questionable manner.
The difficulty with this is that it raises issues of
identifying the perpetrators and from experience, they
outsource torturers, then in court the minister negates
vicarious liability because they can say that they were
not acting in the scope of their employment.
Advocate Makhubele said he was happy with the
torture act because previously we only had assault
GBH. He also added the need to have public
awareness campaigns. He urged us to remember that
whilst we are lamenting McCullum for not being
handled well it is the same case of McCullum that is
responsible for the gain of momentum to where we are
now with the new Act.
Dr Majodina agreed that there is a great role to be played
by civil societies. She added that by the same token the
Human Rights Commission has a greater role and even
greater access because they report to directly to parliament and therefore we should all work together. It is also
very important to have the clear definition of torture as
the naming of what torture is very important because the
public as well needs to know what to expect.
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Civil litigation as a human rights attorney falls within a very defined legal framework:

This is the basic system within which human rights
attorney have to work. In terms of torture litigation,
there are a few key challenges to this system:

Fundamental issues making it hard for lawyers to get
things done and solve problems
•

Evidence: the sooner one takes the photographs, the
better the evidence, but gaining immediate access
to inmates is an arduous process. It is crucial to take
photographs immediately before the evidence fades.
Accessing clients is extremely frustrating because there is
a disregard for human rights by prison officials.
•
Unlawful segregation: misinterpretation with regard to
what the segregation laws allow the Department of Correctional Services to do. Applications to stop this sort
of setup are usually brought in. Human rights attorneys
face a lot of resistance when dealing with these application proceedings. These application proceedings usually
take a long time: the process normally involves getting
affidavits and gets finalised usually within 3-9 months,
depending on the court and the degree of dispute.
There are provisions allowing for urgent application
of relief. But this provision should be used sparingly,
especially against the State and government departments,
because “urgency” is a very elastic term; what is urgent
to one person might not be urgent to another. There’s a
tremendous amount of tension in SA between the executive and the judicial powers. On procedural issues, judges are commonly sympathetic towards State litigants.

•
•
•

•

•

A lot of movement in various departments
at upper levels, so if you have a problem in
one department, it gets transported across to
other departments. A lot of ministers move to
other departments, leaving things that
happened under their watch unresolved.
Civil society needs to take ownership of this;
Unethical and ineffective
leadership – cadre deployment;
Officials who have become complicit in
constitutionally deviant conduct;
Chronic failure to deal decisively with acts
of torture;
Difficulty accessing and obtaining
information on incidents of torture. A lot
of time elapses before accessing victims and
by the time that happens, a lot of evidence
has faded. Early response to torture and
effective access to the victim is crucial;
Effective access is another problem.
Sometimes warders want to sit in during a
consultation and sometimes listen through
speakers and report whatever they hear;
Language barrier.

What helps propel cases forward?
• J88 form detailing real evidence. It doesn’t work
effectively all the time because sometimes records
are poor, incomplete, or missing;
• Video recordings. Special remission: if you help
expose corruption, you get rewarded with reduction of sentence, so head of prisons sometimes
give inmates video equipment;
• Photographs.

EGON OSWALD
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SOUTH AFRICA
Just Detention International (a health and human
rights organisation) focuses on ending sexual abuse and
transmission of HIV in all forms of detention. They
accomplish this by:
1) Holding governments accountable for the
health and safety of inmates
2) Aiming to promote public attitudes that value
the dignity of people in detention
3) Ensuring that sexual abuse survivors in
detentions get the necessary help they need

Context that has furthered the spread of sexual
violence in prisons
There’s a failure to recognise that the wellbeing of prisoners is intertwined with the wellness of society. There
are approximately 360 000 prisoners coming out of
prisons each year. Talking about sexual rights of inmates
often leads to outrage and dismissal probably because
they evoke some key taboos (sexual abuse against men)
in society and are also often conflated with issues of
homosexuality. Essentially, broader public context
combined with the prison system has allowed the rape
of prisoners to continue.
Recent developments
Widespread sexual violence has generally been unacknowledged in the policy or training of DSC members.
Rape has historically not appeared in the records of
prison violence. Only in the past couple of years did
DCS disaggregate reports of rape cases from inmates
from general assaults.

Looking at history: Until 1998, sex between men was
outlawed, whether it was consensual or not and it was
referred to as sodomy.
Lack of clarity in DCS policy, amongst staff and
inmates: on one hand you get the view that all sex in
prison is prohibited, but on the other hand there are
broad groups saying as long as it’s not violent, our constitutional freedoms apply. There’s been very little to no
guidance within DCS staff in preventing rape in prison,
responding to it or promoting practices where inmates
can take better care of their sexual health.
When thinking through vulnerability to sexual violence
in prisons, a useful place to start is to understand how
gender is constructed in inmates’ culture. Male prison
populations are often divided into two groups: inmates
who are seen as men and those labelled “women”. Once
raped, you are viewed by the staff and other inmates
as having lost your manhood, as being a woman, and
a sexual object. Rape in prisons in often not a once-off
event; it’s a pattern of ongoing abuse.
Prison marriages: usually forced, most common site of
sexual interaction in prisons and very commonly involve
sexual violence. Marriages are supported by gangs but
are not restricted to gangs.

Problems that compound the difficulties with
addressing sexual violence in prisons

Characteristics associated with womanhood in men’s
prisons make inmates particularly vulnerable. Newcomers are vulnerable due to lack of streetwise-ness in
relation to prison conditions, unfamiliarity to confusing
prison rules and are easily manipulated and tricked.
Young, fresh-faced, considered good-looking, unaggressive, bisexual, gay, small-built, physically weak and
those inmates convicted of “sissy crimes” are particularly
vulnerable.

Conflation between violence and sex amongst staff,
inmates, and the public – all sorts of issues get mixed
together, i.e. sexuality, sexual orientation, sexual violence, and rape – contributing to homophobic attitudes,
health risks (people don’t feel comfortable to request
condoms) and an environment that is hostile to sexual
abuse victims.

Adding to the complexity, consensual sex is also taking
place. At the same time, violence is occurring in forced
relationships which staff and inmates may see as consensual although they are obviously forced. Unrelated
actions are also seen as an agreement to have someone
rape you… (Tobacco scenario: inmate gives newcomer a
cigarette then wants sex in return, at a later stage.)

No guidance and relevant training of DCS staff to deal
with sexual violence in prisons. Additionally, some staff
members are involved in the abuses themselves. There’s
also a sense of helplessness and resignation amongst the
staff that are not OK with the sexual abuses they witness. They often feel powerless and have no clue where
to begin taking action.
Historically, the South African state has failed to
implement safeguards against sexual violence in
prisons; they have basically been non-existent. It would
also be unfair to fail to acknowledge the significant
progress that has been made over the past couple of
years – although slow.

area. As is the norm in our prisons, the cell was locked
around 3 in the afternoon, following which there were
no warders around.
When inmates were settling into their sleeping positions,
Ed called Vincent over, demanded he remove his clothes,
and instructed him to do exactly as he said. The others
prisoners seemed busy with their own things, and paid
no attention to Ed and Vincent.
Vincent took off his clothes, which Ed grabbed, throwing them to another inmate a few beds away. Ed then
forced Vincent to kiss him, and then to perform oral sex
on him before he raped him anally. When he’s finished
he told Vincent to get away from him.

Vincent’s* story, as told to Sasha Gear
Vincent’s nightmare started at the court cells, where he
was forced by another inmate, Ed to smuggle dagga
into the prison in his anus (common smuggling method), who threatened to beat him up if he refused. Ed
was a hardened criminal, many time prisoner and senior
gang member.
When they left the court, Vincent was transported to
the prison in the same van as Ed, and Ed’s co-accuseds.
When the prisoners were offloaded at the awaiting trial
centre they were made sit in a line on a bench in the
reception office waiting for their names to be called by
the warders who were processing them.
While they were waiting Vincent noticed how Ed was
chatting with two of the warders. They knew him from
his many previous stays at the prison, and seemed to
have a good rapport with him. In contrast, when the
warders called Vincents name, one of them made particularly derogatory remarks translated along the lines of
“here’s the dirt”, Vincent thinks that they were referring
to the charges that got him into prison.
The prisoners were then ushered into the “reception
cell” (which is where inmates spend the first few nights).
Ed included. It was terribly crowded, and one group of
inmates, who’ve clearly knew the drill, took the beds,
telling the others to sleep on the floor in the ablution

Another prisoner threw Vincent an old pair of tracksuit
pants. He never saw his own clothes again.
That night he was raped again, by another inmate, with
a flick knife, who demanded that he give him “what Ed
had got.”
Two nights later, a third tried to rape him, calling him
“Ed’s bitch” but – unusually - another prisoner came to
Vincent’s defence, telling him to leave Vincent alone.
This prisoner, however, who was trying to protect Vincent, got badly beaten by a group of inmates, and began
fitting as a result. He succeeded though in avert a third
rape of Vincent.
Following these events, Vincent appealed to a string of
authority figures for help. In this he was an exception
rather than a norm; many victims of prisoner rape do
not speak out about what has happened to them for
the duration of their incarcerations, and some never
at all, and the responses he got goes a long way to
showing why:
The day after the rapes, he saw the nurse – not because
of the rapes, but as part of the general assessment that
needs to be done with arriving inmates. But when he
told her what had happened, she responded with “you
stink” and told him to go and wash himself.”. She did
not examine him, nor give him any tests or medication,
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A while later Vincent saw a priest who told him to
repent and talked at length about forgiveness, offering
no support. Vincent was in court 7 days after the rape,
for his bail application. He appealed to the magistrate,
that he was being raped. The magistrate dismissed him
with comments to the effect of “sorry for you; that’s
what happens in prison”.
More than two years later, when in court again for sentencing he got a similar response from that magistrate.
Eventually, after his mother’s appeal to an acquaintance
who was married to a warder, the warder transferred
Vincent to a safer section. Vincent was unable to see
a psychologist until he was sentenced because these
services are not available to awaiting trial prisoners despite the grave need in awaiting trial facilities. Vincent
awaited his trial for 2 years, 8 months.
In all sorts of ways, Vincent’s story is typical of prisoner
rape scenarios:
He is a man of small build and timid demeanour. He’s
youthful-looking, smooth-faced, and was in prison for
the first time – all characteristics that make him a classic
target. Threats to him began at court cells – where he
was also violated being forced to anally smuggle dagga.
Rape is rarely a once off in prison. Victims are usually
targeted in ongoing abuse. As soon as Vincent had been
raped, he was viewed as a sex object by other inmates.
Witnesses are too scared to intervne – and certainly
the treatment meted out to the inmate who did jump
to Vincent’s protection underscores the risks. (Vincent
explained that this man was himself a gang member and
relatively powerful in the cell – and yet was still beaten
to a pulp). Staff are generally ill-equipped to assist
victims; staff also hold broader felt societal prejudices
about such rapes and sexual violence against men more
generally. Vincent explained that he was scared of both
inmates and warders. “If warders can smuggle in dagga
and drugs, I don’t think they’re there to protect us.”
From what I understand of Vincent’s story my sense is
that were the courts to look at his case they could find
that what happened to him, constituted torture – even
in the most narrow interpretation of the definition.
What emerged was that Ed was a well-known gangster
and sexual predator – who would boast regularly about
‘the boys he raped. (This in fact is how the pastor found
out what had happened to Vincent). Ed went on to

rape others after Vincent, and Vincent wasn’t the first.
Vincent learnt - soon after his rapes - that all along, the
warders knew well that this is what Ed did, and had
done during his previous stays in the prison.
And yet the officials put Ed in the “Reception cell” with
Vincent, a patently vulnerable prisoner (small, timid,
smooth faced, physical disability) and others new to
prison (in itself a major factor for vulnerability). Indeed
the reception cells are for new prisoners. They may have
even put him in there expecting that he’d raped - or
thinking he deserved to be raped – for his crime. And
here, I’ve got their derogatory and humiliating comments to him in mind, at the arrival roll call.
That he was turned away from numerous officials when
appealing for help, contributes further to the sense that
it happened with the acquiescence, or worse, of officials.
I wish these were there over-dramatic extrapolations of
an over-zealous researcher, but alas it is a scenario we’ve
heard too often before – where some staff are clearly
involved in setting up particular prisoners for abuse –
and here we also see how – for example – prejudice and
discrimination against certain inmates – in relation to
the sexuality, or crime, or alleged crime also plays a role.
This week Vincent is recovering from a bladder operation caused by complications as a result of the rapes
and the HIV they transmitted to him. Ed, the first of
his rapists, lives in his community, and it is not unusual
for their paths to cross, and for Ed to taunt him. The
last such occasion he told me about was on the 7 May –
voting day – where he smirked at him from his place in
the queue – a horrible smile, which Vincent says, says to
him “this is our secret, you can’t get me”.
* Name changed to protect identity
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As told to Sasha Gear by Vincent
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Whether or not acts amount to torture or not is
concerning when talking about children in detention.
There are mechanisms that may not be sufficient to
curb sexual abuse and sexual assault, we are seeing more
children being sent to the places like child and youth
care centres and there is a decrease in them being sent to
DCS places. The Child Justice Act has elected to do this
because there is a view that the CPS facilities are better
because the officers would have different training and
know how to handle and treat the children.
However, the problem is that it is possible there are the
same things happening in these facilities as the other
DCS facilities. There then tends to be less control in
these facilities and the officers that are there become
disciplinarians and because they are not controlled or
adequately regulated, like perhaps DCS people, they in
turn become very aggressive. Therefore we get the same
happenings as in adult prisons such as electric shocks
and beatings.
In the DSD facilities there is no oversight in the centres
and it is run under the children’s act so there are no
mechanisms such as JICS or special committees to regulate. We then are seeing that these centres are becoming
correctional centres where there is the same brutality as
the other older prisons, and consequently there is also a
rise sexual violence against the children.
Coming to torture, how do we hold the state accountable for the things happening in these centres, given
the limits in these centres? Firstly, we need legislative
amendments for oversight and there is no real data
or reporting and no regulation so there is very sparse
information which therefore makes it more difficult.
We have incidents of children being sold off into the
adult wings of prisons. For example there was a set up
where ill children would be taken into the adult hospital
wing and prisoners would rape the child. One of these
children has now developed bipolar disorder.
Most times the DCS has been able to react swiftly
to such incidents and where credit is due, credit
should be given. There is a need for us to critically
re-evaluate the occurrences of abuse in the children’s
facilities and realise that there is a need for us to put

in protective measures that will prevent such events
and protect the children.
There is a general belief that the attitude of a child
justice social worker is different from that of a general
prison warden. This is because social workers who have
been trained are seen as having to be more receptive to
children. In reality, it seems that there is no difference
between the treatment that is rendered by the social
workers towards juvenile prisoners and actual prison
warders. It must be understood that it is not expected
that the crimes that children commit be overlooked,
because children equally commit the same offences
as adults. It is of paramount importance however as
also provided by Section 28 of the Constitution, that
children be treated “as children” with, to some extent, a
degree of compassion.
Recent riots at the Western Cape Children’s facility
showed children being shocked by batons and shields
and all sorts of weapons as a controlling mechanism. At
times, it is reported, children are sent to adult cells to be
used as sexual objects, and these can be children who are
being punished for refusing to cooperate with the wardens or sick and vulnerable children. It is unfortunate
that unlike in the DSC facility, in DSD facilities, there
is no statutory provision that provides for oversight. This
has allowed for such atrocious acts as the use of corporal
punishment as well as sexual violence to be used on
children. Instead of being correctional facilities for juveniles, these centres have become the centres where child
brutality is conducted. This does not help the society in
any way because it only promotes violence and does not
remedy it.
It is important for the HRC to take the seriousness of
the torture problem and act upon it because they are
most equipped to pressure the parliament into taking
considerable action. This allows for a rapid response
from the state on eradicating torture.
There is also need for proper regulation as well as the
training of all department officials. This must not be
limited to the police and correctional services but must
extend to departments of health and mental institution

because there is a lot of torture in mental health
facilities. Public officials must also be educated about
the legal consequences that result from torture and that
matters that include the use of torture to obtain information or for any other reason will no longer be allowed
to fall through the cracks.

Question and answer session
Different language used to describe men vs. women and
marriages in prisons – Did that come from within the prison itself or was it something that originated outside from
people’s views that women are inferior then brought into the
prison? Or whether it’s cross-pollination from both sides?
Crosspollination is the key. It is not something that is
totally incomprehensible to us from the outside. It is
an exaggeration and perverting of some of the worst
elements of our society and some of the most destructive
notions of masculinity and gender. It builds on a model
that comes from the outside then is adapted for the
prison environment.
Key Concern: young men and older men in these facilities are being socialised into misogynistic, homophobic
attitudes because that’s where (prison) they get their
formative information around sex, sexuality, and gender.
The State is such a blunt weapon, even when it means well.
What do we do? What is de-carceration? What do those
concepts mean for us – from a social justice perspective?
We should look at alternatives to imprisonment. There
is a positive side of rehabilitation – can people come out
better? Alternative justice processes like diversion programmes, restorative justice (although it stumbles once
it becomes part of a bureaucracy), community-based set
ups, and victim-offender-mediation are all options.
Stop looking at the endpoint of where criminals are
going and start looking at how we are creating those
people in our society as a whole: childhood development, parenting, schooling, etc. – those kinds of things
– are essential.
When it comes to children, address what makes them
tick rather than send them to compulsory residential
care centres, which look exactly like prisons. Laws in
place are solid, but implementation is a huge problem.

Please comment on the issue of availability of condoms in
prisons. How do you balance provision of condoms, because
if prison officials provide condoms, it gives an impression
they are promoting homosexuality and if they don’t, then
they risk the spread of HIV/AIDS?
Good news is that there is and has been for a while a
policy saying that condoms need to be available despite
authorities’ view on the matter, but the reality has been a
different experience. Initially, prisoners had to approach
a member of the medical staff to get a condom, which
was a time-consuming process. Then they [condoms]
were supposed to be made available in dispensers at
private but accessible areas.
Problem: standards condoms were issued – not ones
suitable for anal sex and not distributed with lubricants.
Many inmates used Vaseline, which of course damages
the condoms.
In a victory that will hopefully change what happens
on the ground, the organisation Right to Care is in a
partnership with DCS and Global Fund and is about to
distribute condoms with lubricant, suitable for anal sex
throughout prisons across the country.
With regards to forensics and collection of evidence that
takes place after such crimes have occurred, I assume that
the prisoner will approach a medical examiner at that
prison. Are they [medical examiners] employed by the prison
or are they DCS officials? Who are they accountable to? If
evidence is collected, have you found it useful in trying to
secure convictions?
The medical staff are employed by DCS but [from what
I understand] have a dual responsibility to the department of health and DCS. Problems usually arise where
medical staff feel part of the DCS staff community and
feel allegiances with their colleagues rather than their
medical ethics. So separation needs to be made clearer in
that regard.
There’s a problem of ignorance amongst the medical
staff. Doctors employed by the prison have not been
trained to do the appropriate examination in the case of
a male rape victim.
Policy says that if there’s been a rape complaint lodged,
the first point of reference will be the DCS-employed
health care staff, where the incident will be recorded.
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Next step will be two-phased: referral to a medical
doctor and SAPS for a criminal investigation.
The manner to which these steps are applied differs
from centre to centre. That’s the struggle within DCS
… to get every centre following the same process.
Rape does not seem to fall that easily in the definition
of the “Torture Act”. How could you use the Act to
further prosecution?
Acts that do not amount to torture should be treated for
the crimes they are. If it’s rape, it should be called rape
and not torture.
Torture is still a newly criminalised offence in SA and
there haven’t been many judicial pronouncements on it
and how far it goes. Something civil society should be
looking into … how far does the crime of torture go?
Through strategic interventions in judicial processes
where people have been charged or should be charged
– we should use that and see how that definition can be
shaped according to what the UN committee has been
saying about it.
What about women in prisons and reporting? There is a
gap in reporting. Is that something we can work on or what
has been done about that?
The focus on men’s prisons and violence against men in
prisons to the detriment of focus on women in prison
is informed by the numbers – very small number of
women in prisons compared to men.
Also the kinds of threat men pose around many of these
issues. For example, a lot of funding has been around
HIV/AIDS transmission. The heightened transmission
of HIV/AIDS in men’s prison through anal sex has informed an interest and focus on men’s issues in prisons.
The concerns of consequences, if these matters are not
dealt with, has led to the prioritisation of addressing
these issues in male prisons. This has resulted in in
marginalisation of women’s issues in prisons.
With regards to CCTV cameras inside prison cells: How do
you balance the inmates’ right to privacy and safe custody?
Safety comes first, so right to safety would trump the
right to privacy.

ADVOCATE MORGAN COURTNEY
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RUTH HOPKINS
SENIOR JOURNALIST, WITS JUSTICE PROJECT
SA has a shameful history of gross human rights abuses.
This is mentioned in the preamble of the Torture Act.
One striking and visceral example of these abuses is the
testimony and demonstration of former Security Branch
Officer Jeffrey Benzien before the TRC.
He made his victims lie face down, handcuffed them, he
then sat on them and bagged them with a wet bag.
One can only wonder what exactly has changed since
then because Noor Hoossen went through a very similar
experience at the Sophiatown Police Station, two
decades after the democratic dispensation. Following an
altercation with a traffic police officer and neighbour,
Noor was brought to the Sophiatown police station
where nine police officers handcuffed him, made him
lie face down, they put a plastic bag over his head and
tied it close till he nearly suffocated. When they released
Noor, no reason was given for his arrest, there was no
warrant or detention form issued.
Noor’s treatment is not an isolated incident. In another
case I researched, a young man was walking home from
a bar and was arrested, brought to a police station where
he and his friend were plastic bagged and sjamboked.
No reason at all was given. They were arrested without a
warrant and released without any paperwork.
When investigating and reporting on torture you have
to bear the definition in mind. These are the elements
which one needs to prove:
•
•
•
•

Intention;
Unlawfulness;
Severe pain and suffering;
Public official acquiescence.

As a reporter the main thing I try to prove is the severe
pain and suffering. Torture is problematic to prove, because the torture most likely and most often happened
some time ago. Bruises disappear quickly and injuries
heal and leave no trace. After a while, you will have no
physical scars left to prove the offence. The Wits Justice
Project does not publish stories based on one source
who claims he or she was tortured. We generally require
more than one source, a so-called J88 form (a medical-legal document, signed by a doctor and listing all the
injuries) is very relevant and so are witness statements.
Many victims do not know about the J88 and witnesses

are often not present.
In 2012, I started a 12-month investigation into Mangaung prison, run by G4S, into allegations of widespread torture taking place at the correctional facility.
Mangaung prison is a maximum security prison in
Bloemfontein. G4S is a British company and there are
3000 prisoners under their care at the jail. In 2000, they
obtained a 25-year-contract from the RSA Government
to build, run and maintain the prison.
At the Wits Justice Project we receive 10 to 12 letters per
week written to us by inmates. Mostly these are from
people claiming to be innocent, but some of them relate
to prison conditions. WJP noticed that the pile of letters
from Mangaung was bigger than from any other prison.
In September 2012 I went to the Bloemfontein prison
to see an inmate about a letter he had written to us
about his wrongful conviction. He told me about the
Emergency Security Team (EST). Whenever there is
a problem at the prison the EST is called in. They are
nicknamed the Ninjas. They dress in black and are called
in to de-escalate a situation. They carry electronically
charged shields, which are legal under South African law.
That first interviewee put me in touch with other inmates who also told me about the EST and their electroshock treatment. Over a period of a year, I interviewed
approximately a hundred sources, 70 of whom were
inmates. From their testimonies, a pattern emerged.
The EST would be called in to stabilise a situation and
they would go completely overboard. Their standard
modus operandi is to throw water on the prisoners, make
them strip and then electroshock them. To increase the
electroshocks, they would sometimes pin them down on
a steel bed, after removing the mattress. Water and steel
are strong conductors of electricity, the intention was to
magnify the pain and intensity of the electroshocks.
Another issue I started hearing about was the use of
forced injections. Prison wardens, instructed by the
prison management, were forcibly injecting inmates with
psychotropic substances. Prisoners complained it made
them walk and feel like zombies. The use of anti-psychotic
drugs on inmates is quite rare. I had never come across
it ever before and neither had my team members. The
only examples I read about were the Russian communist
regime, which forcibly injected political dissidents and

it also surfaced in Guantanamo Bay, where the Americans allegedly gave anti-psychotic medications (a ‘truth
serum’) to terrorists suspects during interrogation.
Two groups of inmates were forcibly injected without
their consent. The first group consisted of prisoners
with mental health issues. Despite the fact that they had
mental health issues, they still didn’t want these drugs,
because of a host of side effects, spasms, dry mouth,
weight change, zombie-like movements. One inmate
had a completely spastic neck. Forced medication is
governed by very strict rules and the prison hospital was
not adhering by these rules. (Among other things, there
should be a report by an independent physician and a
guardian or spouse has to consent, these rules were not
respected.)
The second group had no mental illness. These inmates
were considered “difficult” or “aggressive”. Towards the
end of my investigation video footage of the EST was
leaked to me and it showed an inmate complaining
about the food, which led to the EST being called to
deal with him. A warden said to the camera that the
“injection had been approved”. Six EST members held
the inmate down and a nurse was called to inject him.
My Sources
1. A general from a prison gang contacted me. He was
a real investigator and sent me lists of inmates, who
had been injected, electro-shocked, wardens who were
involved in corruption. I could freely access him and
other inmates because the prison management didn’t
know I was a journalist. The prison authorities knew
that I was with the WJP and that we assist inmates. So
I put many inmates on the list, interviewed them all,
over a period of nearly a year. I was also lucky that the
general managed to smuggle his data out of the prison
and have it sent to me.
2. Then a DCS official came forward, he had worked at
the prison as a controller and had compiled a critical report in 2009 that detailed various forms of abuse taking
place in the prison, such as electro-shocking and very
lengthy isolation of inmates. Part of the report was a list
of inmates who had been isolated for periods ranging
from three months to four years. They charged him with
inciting violence and transferred him when he blew the
whistle on G4S.

His report was a governmental source so it was very
important. It revealed that no proper legal procedure
was followed in Mangaung prison. Legally an inmate
can be in an isolation cell for no more than seven days.
If the prisoner needs to be kept in for a further period
then the regional commissioner and the inspecting
judge have to be informed and a doctor or nurse needs
to examine the inmate. The report showed that these
things did not happen.
3. Finally there was a prison warder; he was an active
union member, and a disgruntled worker at the prison.
He wasn’t popular with G4S and he was a hard one to
get to trust me. But when he finally did trust me, he
worked to corroborate my findings on electro-shocks
and forced injections.
Approximately 10 months into my research I hit a brick
wall. I consulted my team and we decided that instead
of breaking the entire story, I should write a separate
story on the illegal isolation of inmates, for the British
Guardian and the SA Mail and Guardian. I involved the
Judicial Inspectorate for Correctional Services (JICS).
G4S responded to JICS’ queries by stating it did not
isolate inmates, it used something called “High Care”.
However JICS didn’t follow up any further. A memo
from a G4S executive leaked to me after I broke that
story stated that prison workers should not talk to JICS
and “High Care” was discontinued.
After the story was published, more sources came out of
the woodwork. My access to prisoners stopped though.
G4S blocked my phone number so inmates couldn’t
call me and I was not allowed to visit them in prison
any more.
There was a lot of disgruntlement among the employees, because the workers felt they were being sent in to a
volatile, violent prison, without adequate pay, compensation and insufficient protection or safeguards for their
own safety. Wardens went on a collective sick leave, and
then went on an actual strike. The second time, 331
warders stayed away. Due to the severe staff shortage
this created, the inmates were locked away for 23 hours
a day. Riots, hostage takings and stabbings happened
regularly. Basically the prison decended into chaos.
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In October 2013 the situation spun out of control
entirely. A female warden was taken hostage and G4S
hired new employees who were not qualified to work
with inmates and that made DCS decide to step in
because G4S hired uncertified people to cover the gap
left by the striking warders. The DCS took over control
of the prison, based on Section 112 of the Correctional
Services Act.
Around this time, I was handed video footage of the
EST, who are legally required to film everything they
do. In one particular video, inmate Bheki Dlamini was
complaining about food. The unit manager then called
in the EST to deal with the situation. The EST instructs
him to pack his bags and come with them. Dlamini
complies with all their orders and then goes with them
to the hospital. One warder then says to camera: “The
injection has been approved.” They then tell Dlamini
that he will be injected, to which he responds: “If it is
not a flu jab I don’t want it.” He protests the injection,
yelling “I am not an animal” and “I will see you in
court”. About six EST wardens hold him down and call
for a nurse.
That video was enough to corroborate the stories the
inmates had been telling me. In another video, there is
audio of electro-shocking, interrogation and screaming
of inmates, in the background. A male voice is heard
ordering someone to tell him where the weapons are,
the inmate is heard screaming in response, following the
dry clicking sound of the electrically charged shields.
The video footage was the long-awaited smoking
gun. I felt this would be sufficient to meet journalism
standards of the Wits Justice Project, which meant that
I wasn’t publishing “my word against yours” or the story
of just one inmate, not backed up by other sources.
I wrote an article for the SA Mail and Guardian and the
British Guardian and simultaneously worked with SA
TV programme Carte Blanche and the BBC who aired
their programmes around the same time. Then the story
really went global. CNN, Reuters, AP, Bloomberg, AFP
and various national news agencies, newspapers, radio
and TV also ran the story. The Minister of Correctional Services, Sbu Ndebele, responded by saying the
privatisation of prisons had failed, he announced a DCS
investigation and claimed he would “leave no stone
unturned” to get to the bottom of this. Now, a year
later, this investigation report has still not been released,
nearly all the workers have been rehired and no one has
been fired, suspended or prosecuted. Only those who

were critical of the situation and the company were not
rehired. The current minister, Michael Masutha, is not
as outspoken as his predecessor.
Currently, I am researching the financial aspects of
Mangaung prison. The contract is held by Bloemfontein Correctional Contracts (BCC). BCC is comprised
of five shareholders: G4S, Old Mutual, and three
Bloemfontein-based companies. There is a lot of money
involved in the contract: G4S signed a 25 year, R15
billion deal to construct and manage this facility..
Shortly after I broke the story, approximately 40
inmates were transferred to Kokstad prison. They were
told they were transferred because they were involved
in the riots and hostage takings, but none of them have
been formally charged, as is required by law. They have
been held in a single cell for eight months. DCS organised this transfer and was present when several inmates
were being beaten up. There has been no substantial
change in conditions after DCS took over control of
the prison. I have heard from inmates that DCS has
continued the excessive use of electro-shocks. Recently,
G4S was handed back control of the prison.
I managed to investigate and corroborate incidences of
torture because I could capitalise on access to inmates
during the research period; I managed to operate under
the radar of the prison management. This is why I didn’t
publish anything for over a year. It allowed me to build
up a relationship of trust with sources. The most important commodity I had was time. My job at the Wits
Justice Project allows me to take time and opportunity
to obtain that indisputable proof that is required to put
torture on the agenda. Most journalists at news outlets
cannot invest that kind of time in investigating a story.
This is what makes the Wits Justice Project unique and
indispensable in the South African media landscape.

RUTH HOPKINS

CAROLYN RAPHAELY

SENIOR JOURNALIST, WITS JUSTICE PROJECT
Sometime before the second anniversary of Marikana earlier this month, I started wondering what had
happened to the complaints of police torture lodged
with IPID by 194 bruised and battered survivors of the
massacre, who were locked up at Mogase, Phokeng and
Jericho police stations directly afterwards.
After begging, cajoling and nagging IPID spokesman
Moses Dlamini for information about the status of the
official IPID investigation for at least a month, one
Wednesday he told me : “I have escalated your enquiry
to the relevant authorities but I don’t have a response, or
any information to give you ...” Why was I surprised?
The more I do this work and write about torture, the
more I’m convinced that SA has learnt little from the
lessons of the past. Not from the deaths of Steve Biko,
Neil Aggett, Mido Macia nor the Marikana miners.
Twenty years post-democracy, the miners’ complaints of
torture – out-shadowed by the horrific deaths – appear
to have been overlooked, or even forgotten, as torture
by police and prison officials becomes increasingly commonplace. Previously, politicos were routinely tortured,
now criminals suffer the same fate.
The WJP regularly receives reports of torture from prisons around the country. The pattern and the levels of
brutality are the same, only the detail differs. I’m going
to tell you a number of these stories which cover most
of the concerns raised yesterday.
Last year I wrote a story about a man who was tortured
in an unmarked suite of offices in the centre of Bloemfontein – the Bloemfontein Tourist Centre to be exact.
Here, in the new SA, William Dube was allegedly hung
by his ankles from a first floor balcony by members of
the Organised Crime Unit.
Talking thru a translator, Dube told me how he was first
cuffed to a chair, then wires attached to his penis and
back from something, “that looked like an old nommer
asseblief phone. “They wound it up to get power to
shock me. It was very, very painful. I even wet myself.

“They put a plastic bag over my head and closed it
with duct tape. They only remove the plastic when
you collapse. While they were suffocating me they put
pepper spray inside the plastic bag and sealed it. They
kicked and punched me in the eye and I still can’t hear
properly. Then they took me to the balcony. Two people
were holding me…. While I was hanging upside down,
I agreed to co-operate. They told me places to point out,
how to make a confession and what to say. I did the
pointing out the following day.”
Torture doesn’t only happen in Bloemfontein, that old
bastion of apartheid. Two- and-a-half weeks ago, an
email arrived in my in-box from Malanie Smith, wife of
a LEEUWKOP prison inmate Llewelyn Smith, who’d
been brutally assaulted, stripped naked, electro-shocked
and tortured in the prison showers - by members of the
EST and prison warders - the previous day.
After receiving messages from three unknown wives of
Llewellyn’s cellmates telling her that he was in a critical
condition, couldn’t move and required urgent medical
attention, Malanie rushed to the prison. She was refused
permission to see him.
When she returned the following day, Leeuwkop Max
prison head (Kgwadu Mohale) showed her a list of about
31 names of inmates who he said had been assaulted by
warders. Again, she was not allowed to see him.
So, fearing for his life, Malenie brought an urgent
application in the South Gauteng High Court
requesting permission for LLewellyn to see a private
doctor, be x-rayed, permitted to lay charges with the
SAPS and see his wife. This feisty woman, who married
Llewellyn two years ago in a ceremony behind bars,
then contacted the Wits Justice Project for help.
I managed to secure pro bono legal representation in
the form of Werksmans pro bono director Louise Bick,
who in turn emailed every advocate she could think of
who might be able to appear in court two hours later.
Melanie Feinstein stepped in.
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Though the other Malenie’s application, which she
framed herself with a friend, failed on procedural
grounds, a second urgent application brought the following day by Bick and Feinstein WAS successful. That
was just the tip of the iceberg...

fractures, the possibility of a broken hand, an x-ray
referral from the examining doctor, at least five letters
from Bick, and a court- order, DCS is still refusing to
send him for x-rays unless he agrees to pay R3 500 for
transport and security costs.

As it turned out, about 20 other inmates also claimed to
have been assaulted, tortured and injured on that Sunday morning. “Six of these inmates – including Llewellyn - were taken to the showers and repeatedly shocked
with “boards” or electric-shock shields,” Malanie said.

So, Bick has filed another urgent application demanding x rays for Llewellyn which will be heard by Judge
Moshidi in the SGHC this afternoon.

“They were made to squat and after each shock, the
warders put their fingers up their anus’ to search for
contraband. Llewellyn told me he was the second last
to go into the showers. He said the shower floors were
full of faeces which must have been from the other guys
who were taken there before him…because when you
are shocked it makes you defecate….”
In my experience, prisons typically… go into
lock- down after these orgies of mass beatings and
torture. Inmates are prevented from seeing their
relatives until their bruises and injuries have healed
which is one of the reasons corroboration of allegations
is very hard to prove.
But in LLewellyns case his medical aid membership and
the court order enabled immediate access to a private
doctor who confirmed that his injuries resulted from
assaults. Also, after I asked LHR for assistance, Claire
Ballard pulled a rabbit out of the hat and organised a
Medecins Sans Frontieres’ (MSF) Dr to examine four of
the most seriously injured inmates.
Dr Sindi van Zyl told me she was “absolutely shocked”
at the brutality of the beatings: “The four inmates I examined were all badly beaten but the injuries on two of
them indicated they’d been severely assaulted, viciously
attacked and seriously injured, “she said. I found contusions and burn marks and bruising, lacerations and
swellings on all of them.”
As for Llewellyn, it will be three weeks on Sunday, since
he was tortured and beaten and in spite of suspected

Apart from anything else, Bick says the prison head’s
blatant obstruction of access to adequate medical attention which was intentionally causing Llewellyn severe
physical and mental suffering constitutes TORTURE in
terms of the Prevention and Combating of Torture Act.
And the reason for the Leeuwkop debacle? After a cell
phone was found in Llewellyn’s cell, a number of inmates were severely assaulted. When a request to discuss
grievances with the Area Commissioner was unmet,
the inmates jammed the door with a toothbrush and
prevented warders entering, for fear of further attacks.
When Llewllyn eventually DID open the door, these
fears were realised. Llewellyn passed out during the
course of these assaults. When he came to lying on the
floor, he discovered that his badly injured cell mates
had been placed in solitary, or segregated confinement,
where they remained for at least eleven days till at least
last Monday, without official charges or a hearing. After
being informed by the office of the Inspecting Judge that
the inmates’ detention was illegal, Clare has given DCS
until today to confirm that they have been returned to
their communal cells.
The practice of protracted segregated confinement though unlawful – does not seem to be at all unusual.
The WJP knows of one inmate who was detained for
four years.
In fact, some of you may know that the recent St Albans
civil damages trial –emanating from the McCallum
2005 torture case - has been postponed until February
next year ... because the second plaintiff, Simphiwe

Mbena, had been kept illegally in solitary confinement
for 42 days and deemed psychologically unfit to testify
by a psychiatrist.
The extraordinary timing of Mbena’s illegal detention
while he was preparing to testify against his jailers; the
brutal acts of torture that occurred at St Albans nine
years ago and the direct repetition of these events at the
same prison in March this year are clear examples of a
rampant culture of brutality and impunity, disrespect
for the law and our Constitution, and a complete breakdown of internal and external oversight mechanisms.
It has taken nine years for the first four of the 231
survivors of the 2005 St Albans torture and mass-beatings – including McCallum and Mbena – to finally get
their day in court and sue the Minister of Justice and
Correctional Services for torture-related damages.
Graphic testimony during the trials first weeks in the
PE High Court in June shone a light on life behind
bars, man’s inhumanity-to-man, and an out-of-control
mob of warders gone “tekera,” as one of the witnesses,
Ahmed Patel, put it. As a prison cleaner with easy access
throughout the prison, Patel provided the court with invaluable testimony about what he saw and experienced
on the fateful days after the murder of warder Babini
Nqakula, the event that triggered the ensuing violence.
In my view, few people listening to his harrowing tale,
would have doubted its authenticity. Patel said that after
he was forced to scrape human skin off the prison walls
and clean faeces and blood from the prison passages,
he could neither eat, nor smoke the cigarette a warder
offered him as recompense. But, he told the court, witnessing fellow-inmate Bradley McCallum being raped
by a warder with a tonfas was “the limit ... That guy was
screaming like a little pig giving birth.”
“... A tonfas,” Patel explained ... “is that plastic baton
thing that looks like a large dildo.. The thickness is
almost like a small tin of fish, just bigger than a golf
ball. He (warder Padyachee) made a dildo out of that
and put it up a man’s arse. Then he turned around and
just said ‘Ja, naaier, jy het jou, nou kan jy maar weer vir

jou clever hou’ ... And he was shaking the baton because
there was blood and stuff on it.”
I won’t continue. Suffice it to say that the evidence
about the mass-beatings and brutality was horrific…
It was hard for the witnesses to deliver and very hard
to listen to.
Though State Senior Counsel Hilton Epstein was
emphatic that the warders and other implicated state
officials would deny all charges, his ingenuous defence
offered an extraordinary insight into the extent of education, training and consciousness-raising required - not
only by DCS employees and other State officials but by
the legal profession - in order to prevent and combat
torture.
In an attempt to diminish the testimony of first plaintiff
Xolani Siko , Epstein suggested that a female warder,
Lulu Kabase, would never have beaten a naked Siko on
his testicles with a baton – particularly not in the presence of her husband - who also worked at ST Albans
-and especially since she was pregnant.
Epstein proceeded with his curious line of logic after
Siko told the court how warders had handcuffed him by
his arms and legs to a grille door in a crucifix position
and set dogs on him; and how nine inmates were forced
to lie naked for two days in mid-winter on the wet
concrete floor of a single cell in their own blood and
bodily fluids.
“I’m told this would be inhumane … Correctional
officers would never have allowed that to happen,”
Epstein said. “Some of these correctional officers ... have
got families and children, do you know that? You paint
a picture of them as being these monsters? Are they all
monsters?”
To his credit, Siko said “No, not all ... ” However, if the
testimonies of Siko and the other plaintiffs are accepted
by the court, it follows, that according to Epstein’s
logic, the implicated St Albans warders would indeed be
“inhumane monsters,” or clearly they would never have
acted as they did.
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As discussed yesterday, nine years after this extraordinary event, not one of the implicated warders has been
prosecuted or dismissed. In fact, all proceedings against
them have been withdrawn. So, it’s not at all surprising
that what happened at St Albans in March this year was
a direct repetition of what transpired all those years ago.
After those March beatings, St Albans inmate Jeandre
Nel told me how EST members used batons, sticks and
shoes to assault inmates and force them out of their cells
during a search for contraband. “They stripped us naked
and made us do squats with our arms up while female
warders watched and laughed. Then they made us lie
on wet grass and cement outside the cell in a long chain
with our heads between the legs of the inmate in front.
“If you looked up, they hit you with batons. I don’t
know how long I lay there with my face in that guy’s
anus. They finished with us after 2am. Some of those
guys were under the influence of alcohol. They were
shouting that ‘we are dogs’. One stamped on me and
twisted his boot into my ribs. He said, ‘I’ll squash you
like a bug, like a cockroach. In the end, they found
nothing in our cell.”
These stories of profound human suffering and torture
expose a catastrophic failure of the criminal justice
system which has turned perpetrators into victims and
vulnerable inmates into easy torture targets. However,
until I connected with Ronnie Fakude, a fraud-accused nappy-wearing paraplegic who spent 28 months
awaiting trial in Bloemfontein’s Grootvlei prison, I
could never have imagined just how cruel, inhuman and
degrading prison conditions could be.
Though Fakude was thankfully granted bail in April on
condition that an electronic tagging device was attached
to his ankle, I think the story of this paraplegic “flight
risk” is instructive because of HIS consistent claims that
his treatment at the hands of DCS officials amounted
to torture.
When I first met Ronnie he was sharing a chronically
over-crowded cell designed for 32 men with 87 others.
Here 12 men slept on two double-bunks pushed together and one toilet and shower sufficed for the entire
cell. The only concession to Ronnie’s condition was his
own bottom bunk. DCS was unable to provide him

with even the rudimentary comfort of a wheelchair. That
responsibility eventually fell to me.
“It’s so crowded, people even sleep on sponges on the
toilet floor,” Ronnie told me at the time. “Sometimes
there’s no water in the toilet and it doesn’t work. The
smell and flies are horrible. I can’t walk, I can’t control
my bladder or bowel and I have to wear disposable baby
nappies. I can’t feel anything from my waist down.”
Paralysed from level 4 and without a wheelchair,
Fakude was forced to utilise his upper body strength
and crutches to get himself to the kitchen once a day,
since the warders insisted he fetch his own food. “I pull
my legs and throw them to the front. That’s how I drag
myself to the kitchen. It takes me about thirty minutes,”
he explained.
“I have ulcers which cause me terrible pain and make
me shit blood… I have one kidney and my intestines are
sutured because of injuries from my hi-jacking, I have
pains and pins and needles throughout my body because
I can’t get exercise or physio”.
On one occasion when he was so ill he thought he was
dying, prison officials and medical staff maintained there
was nothing wrong with him apart from indigestion.
Dr Reggie Mabuye, a private practitioner sent to
examine him by the WJP, confirmed that Ronnie was a
paraplegic, with a compromised lung, increased susceptibility to infection from TB acquired in Joburg prison before he was transferred to Grootvlei and a host of other
ailments including acute bronchitis, gastritis, peptic
ulcers, bed sores and no bowel or bladder control.
Yet, during the course of his first bail application a year
ago, incredibly, prison doctor Margaret Bikane, diagnosed “delusions of the grandiose type,” testified that
she’d seen him walking in the prison corridors.
To resolve the issue, the Magistrate referred Ronnie
to independent Universitas Hospital neurologist who
confirmed “a lower motor neuron injury, said that Fakudehad no function of his lower limbs and his paraplegia
was permanent.
Though his initial bail application was turned down, the
magistrate ordered that Ronnie “…..must be kept in
the hospital section and .. cared for properly. He must

behelped to use the toilet and helped to bath as well.”
Yet no help was forthcoming.
“It’s a problem for me to get to the bathroom,” Fakude
told the court in April. “Sometimes inmates who work
as cleaners in the hospital help me but usually I crawl
to the toilet. I suffer from chronic diarrhoea and sometimes mess up. There’s no toilet door and no privacy
when I have to change my nappy. The cleaners help
me clean the stool but don’t help clean me. If no one
helps me to the bathroom, I have to pee in my nappy.
The urine burns my private parts and the skin peels off
because it is wet.”
Photographs of the toilet were submitted to the court
and a toilet door was finally installed a year after the
order during the course of his bail application. During
the course of this second, successful bail application,
the astonishing unwillingness of prison officials to assist
the paraplegic was demonstrated in a letter written by
Grootvlei Medium A prison head Thamsanqa Nelane
and submitted to the court.
“Various professionals … all confirmed Fakude is
NOT paraplegic as alleged, can still stand and walk
with both feet, but need walking grudges (sic),” the
prison head wrote.
After nine men died next to him in the hospital section,
Fakude took himself back to the overcrowded cell before
being forcibly dragged by his legs with his head bumping along the corridor-floor back to the hospital section.
“I’d rather die than stay here, he said. “At least the cells
are too noisy for rats.”
Unfortunately, I don’t think Ronnie’s story is
exceptional. Earlier this year, I met another wheelchair-bound inmate in a different prison in a different
part of the country and I saw with my own eyes, the
wheals and scars on his black and blue back eight days
after they inflicted EST during a purported cell search
for contraband.
Unfortunately, he asked me not to divulge his name
as he was fearful about the consequences. “These guys
came into the cell while we were sleeping and shouted
at me to stand up from my bed. I said I can’t, I use a
wheelchair,” the man told me. “They started to klap me

in the face; they told me to take my clothes off and lie
on my stomach. One of those guys beat me on my back
with a baton until I screamed so loudly that one of the
prison officials …(Jam) had to tell them to stop. Before
that, he just stood there watching.”
One thing is clear: as I said earlier DCS officials urgently
require human rights education and training – regarding
the implications of the Prevention and Combating of
Torture Act. For example, at the CSVR World Torture
Conference in June, Manager of Policy Administration
at Sun City, Ofentse Molupeli told delegates she was
unaware of the existence of the Act.
She told me: “There will be no education about the
Torture Act at Sun City. Torture is not practiced in our
centres so we don’t need to talk about it. We don’t torture offenders, we rehabilitate them. Offenders are not
tortured in the new SA. That only occurred in apartheid
SA.” Would that she were right…
Torture in 2014 is not a reality most South Africans are
eager to confront. This year, as I said at the beginning,
is the second anniversary of Marikana. It is also the
thirty-second anniversary of the death of struggle-hero
Neil Aggett, the 27-year old activist doctor who
hanged himself by his kikoi -- after 62 hours of
non-stop interrogation and torture by the security police
at John Vorster Square police station. Yet only now,
more than three decades after his death, has an inquiry
finally been opened.
And this only happened after formal charges of
culpable homicide were laid against Aggett’s torturer-in-chief Lieutenant–Colonel Stephen Whitehead
late last year – so what has changed since Aggett died?
Sure, torture has finally been criminalised and SA is in
far better shape legally and constitutionally to combat
torture and impunity. Yet police brutality has become a
fact of life and now reports of the inhumane treatment
and torture of SA’s prisoners are surfacing with
increasing regularity.
I can only conclude that the more things change, the
more they stay the same. And if Madiba was right when
he said, “No one truly knows a nation until one has been
inside its jails,” we should all be profoundly ashamed.
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Question and answer session
Are privately owned jails more inclined to be sites of torture
than those that are run by the government?
Yes and no. From a factual base, it happens, sadly, in
every single prison in SA. But government shouldn’t
outsource something so central to the idea of a State.
G4S has a commercial focus and isn’t really that
concerned about constitutional human rights matters.
Privatisation has nothing to do with brutality. It’s more
about a rampant culture of impunity that characterises
both the police and prisons today.
There is a fundamental disconnect between oversight
and management. Prisons are out of control; there is
no actual proper focus on management. Level of PTSD
amongst warders is rising. The incidents of violence and
violent reactions to violence are a self-perpetuating cycle
that keeps on getting worse. If we fail at taking care
of prisoners, then we’ve lost complete control over the
criminal justice system.
There are two privately owned prisons in SA. Have you
looked at the other privately-owned prison?
I have heard that there are similar issues of disgruntlement amongst warders in the other prison as well. If
you look at G4S facilities, there is a general theme of
dissatisfaction amongst workers being underpaid and
overworked.

CAROLYN RAPHAELY
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MS LOUISE EDWARDS

RESEARCHER, AFRICAN POLICING
CIVILIAN OVERSIGHT FORUM
Louise Edwards presented on an exciting new development in international soft law - the Luanda Guidelines.
Their full name is the Guidelines on the Conditions of
Arrest, Police Custody and Pretrial Detention in Africa,
adopted in April 2014 by the African Commission on
Human and People’s Rights. When talking about pretrial detention in this context, it refers to everything from
the moment you are picked up by the police, all the way
through to pre-sentencing.

pre-trial detention in Africa. The Special Rapporteur
on Prisons and Conditions of Detention was tasked to
look at normative criminal justice systems governing
the continent, and relevant international standards, and
then to come up with a set of guidelines which would
assist states to prevent arbitrary abuse during arrest and
detention. These guidelines are designed to assist states,
in a practical manner, to fulfill their obligations vis-à-vis
torture prevention, arbitrary arrest and detention.

Pre Trial Detention

The guidelines are a result of much consultation, and
thus this is a consensus-built document. It reflects the
collective aspirations of both state and non-state actors
on how to develop a rights-based approach to arrest
and pretrial detention. The guidelines seek to promote
a rights-based approach in two ways. The first way
is a focus on prevention; and the second, to put an
obligation on states to address torture and other human
rights abuses that have happened after the fact. So it is a
“before and after” approach to addressing human rights
abuses in pre-trial situations.

3 million people a day pass through pre-trial detention
processes around the globe. Per annum, it goes into the
tens of millions. Africa has the highest proportion of
people in pre-trial detention, at 41%. Southern Africa
has the highest number of people in pre-trial detention
- 97 000 people - and South Africa contributes the bulk
of that number. However, it is important to note that
for some people, pre-trial detention is an appropriate
situation. For others, though, research shows that not
only are pre-trial detnainees sometimes in pre-trial
detention in appropriately - but sometimes, they have
not even been charged with a criminal offence.
The impact of pre-trial detention includes:
• Overcrowding
• Torture and ill treatment
• Justice denied
• Public health and disease concerns
• Corruption
• Socioeconomic impact
The African Commission has identified that the first
24-48 hours of custody is critical in terms of a person’s
exposure to torture and other ill-treatment. Remand
detention is another critical area. There is less oversight,
accessibility and transparency in these two environments as opposed to the sentenced environment.
In terms of the African Commission, torture and
pre-trial detention have become key focal points of
recent years. In 2012, the African Commission passed
Resolution 228, which recognised that urgent action
is needed to address the problems associated with

The Luanda Guidelines have have nine sections:
Section one deals with arrest, and speaks specifically to
the role of police, and the prevention of arbitrary arrest.
During consultations, it became clear that those first 24
- 48 hours in custody are high-risk in terms of exposure
to abuse. The arrest provision is thus designed around
reducing the number of people being arrested, which
has a knock on effect of reducing the number of people
in policy custody (and therefore, remand detention).
This section also sets up options for alternatives to arrest,
and puts the onus back on the states and stakeholders to
ensure police officials are appropriately trained on when
arrest is appropriate. There is a strong requirement to
respect procedural rights of persons under arrest.
Section two deals with police custody, with the focus on
the prevention of arbitrary detention. The focus in terms
of prevention is to make police cells and the custody
environment more open and transparent. The Guidelines are also very clear about who can have access to this
custody environment, and rules around the requirements to have this persons present during confession
and interrogation.

Section three deals with the judicial environment, as
it is clear that criminal justice actors do not operate in
vacuums. It sets out clear conditions around decisions
regarding pre-trial detention. Our consultations showed
that people are just getting lost in the system. So the
Guidelines have very clear review procedures and
filing processes.

a range of measures for oversight and redress which are
strongly expressed in the guidelines. This includes habeas
corpus and minimum standards, complaint mechanisms,
inquiries, monitoring methods and data collection. It
is clear,however, that a strong base at domestic levels
means states are more likely to be able to fully take
advantage of this section.

Section four deals with registers, which is a direct reflection of the problems associated with getting lost in the
criminal justice system, articulated above. This section
specifies the types of registers that are necessary, as well
as the type of information required. It also lays out who
should have access to registers, and where should such
registers should be located.

Section nine deals with implementation. It explains
that States should adopt legislation to give effect to the
guidelines. It also encourages states to refer to these
guidelines in their own state reports, and to develop relevant training for law enforcement officers.

Section five is a progressive development in international law, and it clearly articles obligations if there is torture
and deaths in custody. The state is obliged to provide
information following such events - the Guidelines set
us a system around this.

The Luanda Guidelines are not designed to collect
dust - the Special Rapporteur built in discussions round
implication during consultations around content. So
there has been a consensus built around what the African Commission can do to encourage member states to
implement these guidelines; as well as ways to bring in
other stakeholders.

Section six deals with conditions. There’s a very broad
international normative framework in this regard. This
should not be replicated, especially since the minimum
standards are currently being revised. So we looked at
procedural safeguards, including separation of detainees;
acceptable use of force and punishment; and the detection of the use of certain types of equipment - relevant
in addressing torture.

In terms of dissemination of the Guidelines, we are on a
road-show providing opportunities for key stakeholders
in different countries to meet and discuss the guidelines. Training and community sensitisation is also very
important, as well as evaluation of implementation.
The African Commission is going to develop a model
monitoring tool as well as a model training course for
law enforcement encase around pre-trial detention.

Section seven is also a progressive development in
international law, and deals with vulnerable groups.
However, this is restricted to groups covered in the African Charter. So it doesn’t deal with gender and sexually
diverse individuals as vulnerable. But it notes the groups
that have particular vulnerabilities to abuse in pre-trial
detention, and sets up practical protections for them,
with a special note on disabled peoples, which reflects a
very progressive view.
Section eight deals with accountability and remedies.
It articulates a strong oversight architecture, which is
a cornerstone of the preventative approach. There are

LOUISE EDWARDS
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PROFESSOR MALCOLM EVANS,
CHAIR OF THE UNITED NATIONS COMMITTEE
ON THE PREVENTION OF TORTURE
For the Optional Protocol on the Prevention of Torture
(OPCAT), the focus is on the non judicial, preventive
measures to support legislation preventing torture.
OPCAT has a two pillar mechanism: an international
committee and a subcommittee on the prevention of
torture. They are the largest UN treaty bodies with 25
members even though originally they were only 10 to
start with.
The OPCAT UN Committee has a system of regular
visits to detention facilities. We have to stress that we
aren’t inspecting (we don’t have a set of criteria to
conform to or checklist), so our system is called
“preventive visiting”.
Mandate of preventive visiting
The Committee decides which states to visit and simply
notifies them at year end. Three months before the visit,
we give them a date and who we want to meet. We can
go anywhere we want, and have a right to immediate access to that facility when we arrive. We can go anywhere
in that facility, speak privately to anyone we want to
in that facility, even special military detention facilities
that harbour political prisoners. After the visits we
produce a report that goes first to the state. The point
is to make practical recommendations to improve upon
what we see, make those the recommendations to the
state and have a dialogue. But the results of our visits
are confidential. That’s the trade-off. But state has right
to publish the reports.

NPM to visit any place under its jurisdiction, where
people may be detained for whatever reason. That is,
where ‘deprivations of liberty’ occur, whether private or
a public custodial place: a place where once someone
is in the detention, he isn’t free to leave wherever he is.
So for instance, even in transportation to rural areas,
hospitals, psychiatrists, orphanages, care homes, holding
places in shopping malls, airports, railways. Rendition
flights are also in a position to be monitored (return
flights in extradition).
So there are a very broad and large number of situations
where people are detained and OPCAT provides for
us to be able to host a visit to their place of detention,
and the NPM needs unfettered access to these as we
would have it. Ergo the enabling legislation needs to be
cognizant of such areas. So having seen the pitfalls we
know what questions to ask, because the definition of a
Registered Prison may not cover, Secret military detention places for special political prisoners for instance.
We have developed guidelines on developing an NPM
that we seek to make available to the States. Where
OPCAT is concerned we do not formally accredit
NPMs as being compliant with the OPCAT: our rule is
to work with an NPM which has been designated by the
state, not to critique it or congratulate it. We fulfill that
mandate by knowing you as an NPM and your processes
instead of just giving you a certificate that says you can
do the job.

An NPM would have the same powers as the UN Committee visitors – however, there would be no requirement that the NPM’s report be confidential, because
it’s an independent national body. So in theory it could
and should be a powerful tool. So our focus has been to
expand our visiting program and to help States establish
the NPM, and continue to maintain contact with it

This ensures that our visits are not set up to judge the
state. We know what the standard should be, but we
try to understand why what is happening is going on.
We are not observers who then critic and condemn, but
rather make very practical tailored recommendations
which in one particular situation or facility can make
a difference in that place. Then we use that as fuel in
discussion with the State. We try to see, ok, if you do
not have the lawyers, how can we get to a stage where
you do have them, or they can be made available. Hence
our job is preventive visiting.

The range of places that one must have access to is very
broad. A State Party must allow the Committee and

As the visits are so infrequent, the job of the NPM
becomes even more important. So in some countries,

Establishing a National Preventative Mechanism
(NPM)

they are now at a stage where they are doing hundreds
of visits in places where none have had the chance to do
so before. Also - don’t pretend the cost will not be there.
It will be there. Part of that cost is dependent on the
structures in place already. So not all NPMs are working
on a big budget, and can contract and work out of and
with NGO organizations. We also need to be aware
that some NPMs were set up and then hid behind the
need for resources to do their job. It doesn’t cost much
in terms of infrastructure to walk into a place and talk
to people.
For South Africa now, the establishment of the NPM
is critical, and should include consultation with a wide
body of stakeholders. NPM members should be selected
in a transparent process, and should be appropriately
trained. The NPM also needs to be an independent
body both operationally and financially and politically.
Hence the enabling legislation needs to be crafted in a
way that effects the above.

PROFESSOR MALCOM EVANS
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RECOMMENDATIONS

Government including enforcement agencies (ie authorities)
• Ratify OPCAT as soon as possible;
• Come up with and promulgate regulations for
the Prevention of Torture Act;
• SAPS and DCS: ensure that there are proper
and effective oversight mechanisms for police
detention facilities (role of the Civilian Secretariat
and JICS?):
o Reporting back to Portfolio Committee(s)
about treatment of detainees in police custody
o Make these reports available
o Improved transparency regarding prison
information (JICS), including disaggregating
‘natural deaths’ and ‘assaults’, etc;
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• Remember how this applies to all government
departments, not only those directly involved
(health, education, home affairs);
• Legislative framework for redress for victims
of torture.

Judiciary
•

More training for SAPS, DCS, NPA and all
relevant stakeholders (including magistrates,
judges and court personnel) regarding the
Prevention of Torture Act (some are unaware
it even exists) – potentially using the
ConCourt budget for training in this regard?

• Develop monitoring and evaluation mechanisms,
in terms of how the Prevention of Torture Act
is being implemented in government institutions;

•

Approach the Office of the Chief Justice and
the Judicial Services Commission;

• Consultation with the NPA crucial;

•

• More training1 for SAPS, DCS, NPA and all
relevant stakeholders regarding the Prevention
of Torture Act (some are unaware it even exists):
o And include organisations that work with
SAPS like the Youth Desk, CPFs and
victim empowerment forums;

Bring the Prevention of Torture Act before
the judiciary (litigate), which will help judges
to gain experience with the legislation.

Oversight bodies
(including parliament)

• Role and expertise of IPID;
• Re-look at disciplinary mechanisms for the SAPS
(missing dockets) – seeing known corrupt
police at stations is demoralising (moving them
between stations is unhelpful);
• A political champion for high-level advocacy;
• Engage in discussion around what an NPM
would look like (potentially accessing UN
expertise and NPM guidelines) – this could
include a public consultation process;

1

• DCS should implement the Sexual Offences (?)
policy fully, and involve civil society in that
proves to ensure transparency and effectiveness;

• Encourage Chapter Nine institutions and all
oversight bodies to develop advocacy strategies
for promulgation of Prevention of Torture Act;
•

More training for SAPS, DCS, NPA and all
relevant stakeholders regarding the Prevention
of Torture Act (some are unaware it even exists);

• Sit in on court cases to monitor (sit in as amicus?)
and help identifying a case as potentially a
torture prosecution case;
• Mentoring prosecutors to pursue litigation;
• Review ICCV system: having lay ICCVs has
its own problems (lack of knowledge and capacity);

Training could involve: an information campaign; a behavioural change campaign for SAPS; legislation training and education; must be targeted
at the appropriate levels for each institution.

• The institutional mechanisms construction is
problematic: who do they report to? They
should report to parliament not their DDGs;

•

Training for legal and para-legal, medical
and judicial personnel to build up expertise;

•

Development of an umbrella organisation that
can focus and co-ordinate for the direct needs
of the anti-torture campaign (like the Detention
Justice Forum) which includesa srong advocacy
campaign;

•

Sit in on court cases to monitor (sit in as amicus?)
and help provide the relevant information for
prosecuting torture (share information across
organisations);

•

Mentoring police and prosecutors to prosecute
perpetrators of torture;

•

Identify an “anti-torture” political champion
to stimulate awareness and “good will”;

•

SASSETA: provides training for government
officials based on workplace training plans –
approach the Minister of Higher Education.

• Review all oversight mechanisms in light of
the anti-torture legislation and potentially
NPMs (and consider departments that
currently don’t have oversight bodies);
• Include Select Committees (Provincial
Parliamentary Committees) who have a mandate
to visit places of detention and have an
oversight role.

Civil society
•

Engage in discussion around what an NPM
would look like (including all other stakeholders
which includes government);

•

Study on understanding where the blockages
are that prevent IPID etc from not fulfilling
their mandates (SA legislation is a leading
light but impunity seems to be rife);

•

Assist in developing a monitoring toolkit for
oversight bodies (ie: a questionnaire) so they are
better equipped (or rather use the ones that
have already been developed from the APCOF
and the Article 5 Initiative); www.a5i.org

•

Bring the Prevention of Torture Act before
the judiciary (litigate cases), which will help
judges to gain experience with the legislation;

•

More training for SAPS, DCS, NPA and all
relevant stakeholders regarding the Prevention
of Torture Act (some are unaware it even exists) –
maybe use the Istanbul Protocol as part of the
curriculum for training for oversight authorities
and the APT guide to conducting visits to police
stations (potentially a gap analysis on what
training and information is already available);

Funders
•

More money and resources directed to this issue;

Education institutions
•

Popularising and increasing awareness of antitorture legislation amongst tomorrow’s health
care professionals, legal professionals and other
professions; and potentially in schools too;

•

Academics need to conduct more research on
the implementation of the Prevention of
Torture Act (much like the implementation of
domestic violence legislation);

•

Conduct a gap analysis on what training and
information is already available.
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Dr Randall Carolissen –Chairperson of the Council of the University of the Witwatersrand
Dr Carolissen, who is currently the group executive of revenue planning, analysis and reporting for the South
African Revenue Service (SARS), has been an active member of the Wits University Council since 2008 and has
served in various capacities on its subcommittees. He was elected its chair in June 2013.
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Carolyn Raphaely – Senior Journalist, Wits Justice Project
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architecture as a freelancer and spent lengthy periods in some of Africa’s most wild and wonderful places.
Carolyn was named print Legal Journalist of the Year by Webber Wentzel in 2011 and runner up in 2012.

Ruth Hopkins – Senior Journalist, Wits Justice Project
Ruth Hopkins is a senior journalist with the Wits Justice Project. Ruth wrote a book on trafficking in women
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five years of research in Albania, Bulgaria, Ukraine and the Netherlands.
In addition to her journalistic work, Ruth set up and taught a human rights course at a journalism college in
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Ruth was named print Legal Journalist of the Year by Webber Wentzel in 2012.

Professor Malcolm D Evans, OBE - Chairperson of the UN Committee on the Prevention of Torture.
Malcolm Evans is Professor of Public International Law at the University of Bristol. He is a member and Chair of
the UN Subcommittee for the Prevention of Torture (the SPT) and currently Chair of the Meeting of Chairs of
UN Human Rights Treaty Bodies.
He is also a member of the UK Foreign Secretary’s Human Rights Advisory Group. From 2002 – 2013 he was a
member of the OSCE ODIHR Advisory Council on the Freedom of Religion or Belief.
From 2003-5 he was Head of the School of Law at the University of Bristol and from 2005-2009 Dean of the
Faculty of Social Sciences and Law. He is currently General Editor of the International and Comparative Law
Quarterly and Co-Editor in Chief of the Oxford Journal of Law and Religion.
Major published works include: Religious Liberty and International Law in Europe (CUP, 1997), Preventing
Torture (OUP, 1998), Protecting Prisoners (ed) (OUP, 1999), Combating Torture in Europe (Council of Europe,
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Ms. Amanda Dissel - Association for the Prevention of Torture
Amanda Dissel has a BA and LLB degree from the University of the Witwatersrand. She practiced law as an attorney
from 1991 to 1994, and joined the Centre for the Study of Violence and Reconciliation (CSVR) in 1994 where
she was Manager of the Criminal Justice Programme for 15 years. Since leaving the CSVR in 2009, Ms Dissel has
worked as an independent consultant on a range of projects. Her work has included research in several southern African countries including Lesotho, Namibia, Zambia, and Zimbabwe. She was involved in drafting indicators for the
implementation of the Code of Conduct for the Southern African Regional Chiefs of Police Cooperation Organization (SARPCCO) and in compiling an assessment of policing against these standards.
She has also been involved in research on gender based violence and policing in the Southern African Region for
the United Nations Office on Drugs and Crime (UNODC); and for the Open Society Initiative of Southern Africa
conducted a scoping study on the nexus between the criminal justice system and mental and intellectual disability
in Zambia. Her work has also looked at safety and security concerns facing lesbian, gay, bisexual and transgender
individuals (LGBTI). For the last two years, Ms Dissel has served as Secretary to the Commission of Inquiry into
allegations of police inefficiency and a breakdown in relations between the police and community in Khayelitsha.
Amanda Dissel is the delegate in South Africa for the Geneva-based Association for the Prevention of Torture (APT).
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Louise Edwards is a Project and Research Specialist with the African Policing Civilian Oversight Forum, based
in Cape Town, South Africa.
She holds a Bachelor of Arts (Arabic) and Bachelor of Law from Deakin University, and a Masters of Law
(International Law) from the Australian National University. Louise led the provision of technical assistance to
the Special Rapporteur on Prisons and Conditions of Detention for the African Commission on Human and
Peoples’ Rights to develop the recently adopted Guidelines on the Conditions of Arrest, Police Custody and
Pre-Trial Detention in Africa (Luanda Guidelines).
She now provides support to the Special Rapporteur to promote implementation of the Luanda Guidelines at
the continental and national levels.
Louise has worked on access to justice, police accountability and torture prevention across Africa since 2007.
Prior to this, Louise was a public interest lawyer and coordinated human rights policy and reform for the national organisation representing Australia’s 205 community legal centres.

Ms. Sasha Gear - Just Detention International-South Africa
Sasha Gear is a Program Director who leads the work of JDI-South Africa, based in Johannesburg. Sasha works
closely with the South African Department of Correctional Services and civil society groups to address sexual
abuse in detention and the associated health risks.
Sasha also leads JDI-South Africa’s outreach with prisoner rape survivors. Before joining JDI, Sasha worked at
the Centre for the Study of Violence and Reconciliation, where her research on sexual violence in South African
prisons has helped bring this abuse out of the shadows. She has published several scholarly articles on issues of
gender and sexual abuse in South African prisons.

Advocate Morgan Courtenay
R. Morgan Courtenay is currently a pupil advocate at the Johannesburg Society of Advocates. He holds an LLB
and an LLM (with distinction) in Criminal Law from the University of Pretoria. Prior to pupilage he practiced
as an attorney at the Centre for Child Law and the Centre for Applied Legal Studies. His areas of interest
include: detention of children; mental health and disability; housing and eviction; and child justice.

Mr. Egon Oswald, Attorney
Egon Oswald is a Human Rights Attorney based in Port Elizabeth. He obtained his BJuris LLB from the University of Port Elizabeth and has a certificate in Corporate Law through UNISA which he obtained Cum Laude.
In 2011 Egon was voted Human Rights Attorney of the Year by the Cape Law Society. Egon is the first South
African lawyer to successfully prosecute a complaint against the State of South Africa in the United Nations.
The matter arose out of the torture of 231 prisoners at the St Albans Maximum Correctional Facility in Port
Elizabeth during 2005.
Egon continues to fight for the rights of South Africans, and his experience as a Human Rights Lawyer has convinced him that the legal profession has a vital role to play in the prevention and control of the abuse of power
by the Executive Authority.
He is passionate about using the justice system to hold State Officials and institutions accountable where they
abuse their powers. He believes that an independent Judiciary is an indispensable requirement for the maintenance of a constitutional democracy in South Africa.

CONFERENCE PROGRAMME

DAY 1 THURSDAY 28 AUGUST
8:00 – 8:30

Registration

8:30 – 9:00

Welcome from University of Witwatersrand
and the Wits Justice Project

Dr Randall Carolissen (Chair of Wits University Council)
Ms Nooshin Erfani-Ghadimi (Project Coordinator, Wits
Justice Project)

9:00 – 10:15

Session 1: Reporting on torture

Carolyn Raphaely and Ruth Hopkins (Wits Justice Project)

10:15 – 10.45

Tea

10:45 – 13.00

Keynote: Global human rights framework

13:00 – 14.00

Lunch

14:00 – 15.30

Session 2: Torture legislation in SA - our
history, current situation and implementation

15:30 – 16:00

Wrap up

16:00 - onwards

Tea and departure

Professor Malcolm Evans, (Chair of the UN Committee on
the Prevention of Torture)

Dr Zonke Majodina (UN Human Rights Committee) and
Ms. Amanda Dissel (Association for the Prevention of
Torture)
Ms Nooshin Erfani-Ghadimi (Project Coordinator,
Wits Justice Project)

DAY 2 FRIDAY 29 AUGUST
8:30 – 9:00

Recap of Day 1

9:00 – 10:30

Session 3 :
of the Convention Against Torture (OPCAT)

10:30 – 11:00

Tea

11:00 – 13:00

Session 4 (Parallel):Prosecuting torture

Mr. Egon Oswald (Egon A. Oswald Attorneys at Law)

Session 5 (Parallel): Rape in prison as a
form of torture

Ms. Sasha Gear (Just Detention International-South
Africa) and Advocate Morgan Courtenay

13:00 – 14:00

Lunch

14:00 – 15:30

Parallel Discussion Group 1: Way Forward
Parallel Discussion Group 2: Way Forward

15:30 – 16:30

Report back

16:30 - onwards

Tea and departure

Prof. Malcolm Evans and Ms. Louise Edwards (African
Policing and Civilian Oversight Forum)
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