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Foreword
Justice is one pillar upon which our democracy rests. The
extent to which inhabitants of the country have equal
access to justice is a telling manifestation of the strength of
South Africa’s democracy. Over the past 20 years significant
strides have been made to build and strengthen justice
and people’s access to it.
The complex transformation of the justice system, the
restructuring thereof to enable greater access has encountered challenges. It is here that civil society and academia play an important role
in both working as partners to seek and create solutions to systemic
problems that prevail and also holding actors in the justice system to
account.
To this end the Wits Graduate School for Public and Development
Management’s programme on Crime, Policing and Criminal Justice
and the Wits Justice Project have hosted the Justice for Breakfast roundtables. These Breakfasts are designed to highlight the challenges and,
together with experts from government, professional bodies and civil
society, seek solutions.
The events have provided a safe space for committed parties to work
through the critical issues of bail and remand custody; the use of paralegals as a viable option to increase access to justice; the human costs of
administrative errors in the system; and the challenges facing effective
oversight of the actors in the criminal justice system. Together these tell
a story of committed officials, constrained resources, poorly-structured
responses and human rights abuses.
As the problems loom large, the need for interactions provided by Justice
for Breakfast become pivotal in bringing issues to light and finding our
way through to the solutions that will bolster a democracy that is centred
on serving people and justice.
We invite you to review the inroads being made in the pages that follow
and anticipate that they will provide insight into the deliberations and
solutions.
Professor Thomas Mogale,
Head of School, Graduate School of Public and Development Management,
Acting Dean of Faculty – Commerce, Law and Management
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Introduction
The Justice for Breakfast events – whereby the Wits Justice Project
(WJP), in partnership with the Graduate School for Public and
Development Management’s Crime, Policing and Criminal Justice
Programme, host a breakfast and roundtable discussion on a topical
criminal justice issue – are growing in popularity.
They are ideally placed to host such roundtables since both projects work at the intersection of many cross-cutting criminal justice
themes, but have no mandated priority issue within the criminal
justice/remand detention spectrum. Thus, these two projects are
able to take a systems-wide view, and flag certain issues that require
in-depth discussion.
The premise of the Justice for Breakfast series involves the identification of a key criminal justice/remand-related issue; research is
conducted, resulting in a concept note (a document that provides
background and context to an issue); and a roundtable discussion is
convened, to identify not only ways forward, but stakeholders who
have a mandated role to take recommendations forward.
What is crucial in the Justice for Breakfast model is that both organisations involving in the planning of discussions recognise their expertise
lies in issue identification, and providing catalysts for conversation.
The Justice for Breakfast events are geared towards finding time and
space for all stakeholders to discuss important issues, and identify
organisations that have a mandate to take a programmatic approach
to the problems and solutions discussed.
The Justice for Breakfast brand is filling a crucial gap in criminal
justice stakeholder engagement. There is almost no space and time
for research and discussion within this stakeholder group. Far from
presuming expertise and drawing funding away from organisations
who do operational work, Justice for Breakfast is filling this gap by
providing timely, consultative research and debate, that is to the benefit of all organisations working within the criminal justice spectrum.
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Bail and Remand Detention

1.

The inaugural Justice for Breakfast roundtable, held on 28 November
2012, brought together numerous stakeholders to discuss this pressing
issue and debate potential solutions.

As an introduction to the issue, a selection of quotes from fieldwork
undertaken by the Wits Justice Project serve to demonstrate some
of the issues at play:
‘In principle, if you have fixed bail that someone cannot pay, you have
failed the system. You are frustrating your own system. The seriousness of crime is one consideration, but it is illogical to consider that
over other factors’ – judicial officer.
‘In terms of postponements, the biggest problem I have is when
foreigners are in court. We then have to get a section 212 certificate
from Home Affairs, especially if their documents are thought to be
fraudulent, and this can take six weeks. Also, South Africans often
give false addresses which causes big delays’ – judicial officer.
‘In a bail hearing, I first consider the seriousness of the charge, then I
ask the state for a suggestion, and then do an affordability test. The
big considerations are whether someone is a flight risk, a risk to somebody else or might be a repeat offender if released’ – judicial officer.
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framing the debate

Bail is an excellent diagnostic tool for assessing the health of the criminal
justice system. Bail laws, when correctly applied, should result in those
who pose a risk to society and are at risk of absconding from their trials
being detained – and those who do not fit that description being released.
This results in an equilibrium between imposing on constitutional rights
to liberty, and protecting society from potential crime and violence.
However, when this system malfunctions or is mis-applied, the result
is dangerous. An imbalance in a bail regime can result in many people
being incorrectly detained, leading to overcrowding in correctional
facilities and remand detention facilities – and those who should be
under correctional supervision, potentially incorrectly released.

‘If I see an average of 15 new cases a day, ten will be unable to afford
bail’ – judicial officer.
‘Our financial bail system is a capitalist notion of justice that has two
systems – one for the rich and one for the poor. Due to structural
inequalities, bail becomes punitive to the poor. We have a system
whereby an indigent shoplifter will be remanded for being unable
to afford a small amount of bail money, whereas a businessman who
stole millions can afford his huge bail and will not be remanded. So
there is an inconsistency in the way bail is applied. Bail serves as a
mistress to those with money’ – legal expert.
‘The use of Section 63 and mandatory bail reviews are excellent
and should be used. But the problem with mandatory bail review is
the manpower required – we can’t even review current bail! It is the
same problem – the legislation is good but it cannot be applied due
to human resource constraints’ - judicial officer.
‘Bail is not a problem when there are financial guarantees, like a bank.
But what kind of guarantees are in place for the poor?’ – National
Prosecuting Authority official.

Concept note:
Remand Detention is not bailing us out of
Inefficient Criminal Justice Processes
Detention while awaiting trial is not an internationally accepted
default practice. The International Convention on Civil and Political
Rights (ICCPR) states that trials must be completed in ‘reasonable time’
or persons must be released on bail - making access to and application of a bail regime a crucial element of criminal justice processes.
In South Africa, bail is an excellent diagnostic tool for assessing
the health of the criminal justice system. Bail laws, when correctly
applied, should result in those who pose a risk to society and are at
risk of absconding from their trials being detained – and those who
do not fit that description being released. This results in equilibrium
between imposing on constitutional rights to liberty, and protecting
society from potential crime and violence.
10

However, when this system malfunctions or is mis-applied, the result
is dangerous. An imbalance in a bail regime can result in many people
being incorrectly detained, leading to overcrowding in correctional
facilities and remand detention facilities – and those who should
be under correctional supervision, potentially incorrectly released.

What the law tells us
South African law operates on the principle of innocent until proven
guilty. In addition to this, the South African Constitution espouses
strong principles on the right to liberty of person. Section 12(1)(a)
of the Constitution states: ‘Everyone has the right to freedom and
security of the person, which includes the right not to be deprived
of freedom arbitrarily or without just cause’.
South Africa’s Criminal Procedure Act makes it clear that both financial
and non-financial bail is appropriate in South Africa. In instances of
an accused being unable to afford bail, judicial officers are compelled
by law to consider other viable bail options. Section 60(2B)(a) of the
CPA states that if a court suggests setting financial bail conditions,
there must be an inquiry into whether the accused can afford such
a condition1. If the accused is unable to pay, the law dictates that
judicial officers must consider non-financial bail options or consider
setting bail at a price that is appropriate to the circumstances of the
accused.

The balancing act in our courts
Thus South African courts have a clear legal process to follow when
considering bail. The law stipulates that bail should not be dealing
with guilt or innocence, but rather with a balancing of rights: the right
to freedom, and the interests of justice. South Africa’s laws indicate
that where the interests of justice would be served by lesser means
than incarceration, these means should be used; and that bail should
be a two-stage enquiry: the first stage enquiring whether the accused
qualifies for bail; and the second stage considering, if the accused
qualifies for bail, what form that bail should take.
1

Section 62(a-f) Criminal Procedure Act 51 of 1977
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The knock on effect in prisons
As of March 2012, South Africa had a correctional facilities population of 158 853. Of these 46 481 –roughly a third of this correctional
facilities population, are in remand detention. This means that they
have been accused of a crime, and are awaiting the completion of
their trials. As they are in custody, they have either not been granted
bail, or have been granted a bail amount they cannot afford. Some
2 616 of these remand detainees have been detained for more than
two years2.
Added to this are the disturbing reports that state over 50% of those
in remand detention will be released due to acquittal or their charges
being withdrawn or struck off the roll3 .

Critical reflections for the Roundtable
• What are the key challenges to
accessing bail?
• How well do South Africans know
their rights and the processes of
the CJS?
• Are there any policy/legislation
changes that the Department
of Justice and aligned government departments can make to
streamline these processes?

2

 he Judicial Inspectorate for Correctional Services (JICS), Quarterly report covering
T
April to June 2012

3

Civil Society Prison Reform Initiative (2011), p.5
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Outcomes document:
Bail and Remand Detention
This Outcomes Report is from the inaugural roundtable discussion
issues concerning remand conditions and the implications for justice
and human rights in South Africa. The outcomes from this inaugural
breakfast were numerous and are thus presented in tabular form.
WHAT ARE THE CHALLENGES TO ACCESSING BAIL
IN THE CRIMINAL JUSTICE SYSTEM?
Day-to-day issues
Issue

Proof of address and
identity validation

Affordability

Findings and Comments
To make a bail application, the applicant must supply
proof of identity and a formal address. This is a real
challenge in South Africa, where so many people cannot
supply this information.
In cases that need coordination from a range of government bodies such as departments of Home Affairs
and Social Development, the education authorities and
police services, the process can take up to six weeks.
Setting affordable bail that is appropriate for the financial
circumstances of the bail applicant is a severe challenge
in South Africa, despite legislation providing for a twostage bail enquiry.
This two-stage enquiry obliges judicial officers to consider an accused’s financial circumstances when deciding
on an appropriate bail condition.

Non-financial bail

There is a reluctance to implement the option of nonfinancial bail, even when there is no legal justification
for withholding non-financial bail, as judicial officers
fear the accused absconding.
Although there are no official statistics on this, some
stakeholders have indicated that 30% - 40% of those
who get non-financial bail conditions in their courts
abscond and do not return for trial.
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Day-to-day issues
ISSUE

Section 63
Bail Protocol

Findings and Comments
The protocol is not being effectively implemented. The
protocol allows for heads of prisons to refer people
in remand back to court to apply for amended bail
conditions where there is a threat to dignity due to
overcrowded conditions. However, heads of prisons
are reluctant to expose themselves to the kind of civil
action that could result from admitting that there is a
potential threat to human dignity based on overcrowding in their facilities.
The solution to overcrowding in correctional facilities
needs a more nuanced perspective.

Interaction of police
and the NPA in the
court system

Overcrowding is a problem in the court roll as well.
According to the Institute for Security Studies, the average case load of investigating officers in South Africa is
100 dockets (the international norm is 50-60 dockets) per
day. It appears that investigating officers are overworked,
and this may extend to the prosecutors.
This results in a production line mentality with very little
interaction between the prosecutor and the investigating officer, simply because there is insufficient time.
There are both human resource and organisational issues
that need to be addressed.

Systemic Challenges
ISSUE

Physical or
infrastructural
challenges

Findings and Comments
Problems occur on a regular basis that reduce productivity. This includes no water supply for days at a time,
power failures, or mechanical failure of air conditioning. In the summer, temperatures in a court room can
rise to 40 degrees making continuing with proceeding
impossible.
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Systemic Challenges
ISSUE

Findings and Comments
There is an urgent need for a digital approach to court
management. Electronic systems for case management
need to be improved. At the moment electronic systems
are not reliable, so court administration has to operate in
parallel with paper systems. Inefficiencies are aggravated
when clerks are summarily deployed to other areas and
work processes are interrupted.

Inadequate
electronic
management

In many courts electronic systems are under-utilised or
people don’t know how to use them, so data is unreliable. Some courts have a recorded case roll of 10,000,
but this may be inaccurate because of faulty data input
and management.
As a result of inadequate electronic management, 25%
of cases in Gauteng are being postponed every month.
Ten courts in the province are breaking even in disposing
of and postponing cases, 27 are unable to keep up and
18 are “coping”.

Unravelling the complexities of Criminal Justice
ISSUE

Correction of public
perception

Findings and Comments
There is a pervasive misunderstanding in public perception that an accused may “get off on bail.” While bail
is a procedural right that mitigates the effect of being
incarcerated while waiting for trial, in general citizens
don’t understand this. Bail is not a process that is partial
to anyone, but if it is abused or misapplied, it is detrimental to everyone. The public also conflates admission
of guilt with being released on bail.
Lawyers need to help offenders understand the complexities of the criminal justice system.

Communicating
the complexities
to detainees and
offenders – the role
of Legal Aid

What is the capacity of Legal Aid to do this?
In 2011, 382 000 cases were dealt with by Legal Aid - they
cover the vast majority of criminal cases in SA.
So what is their capacity and how are they able to help
detainees understand the complexities of the criminal
justice system?
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Unravelling the complexities of Criminal Justice
Prolific corruption is occurring in several areas:
Lack of transparency
and communication
between stakeholders opens doors
to corruption

Touting – lawyers angling for work outside police
stations and courts;
Prosecutors demanding bribes (petrol money) to provide
bail after hours;
Collusion with police officers;
Police exaggerating charge sheets to reduce applicant’s
chance of getting bail.
The Hawks have units that investigate these issues. They
have sound structures to handle systemic organised
crime but what about the crime that happens on a day-to
-day basis?

Challenges of
dealing with corruption within the
criminal justice
system

Budget constraints

Need for paralegals
and advice officers

There are problems with accountability, corruption
and malfeasance amongst police officers and these
are addressed - but awareness of this is poor.
Is the judicial inspectorate sufficiently independent? It
is problematic that salaries are paid by the DCS. There is
a view that the judicial inspectorate should be replaced
by a body like IPID (Independent Police Investigative
Inspectorate).
Infrastructure and resource capacity are challenged by
budget cuts that were recently announced.
We need more efficient use of support services without
using expensive lawyers.
Community paralegals may be a cost effective solution
to resourcing problems and could extend to providing
community communication on basic legal rights.
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Possible solutions in policy or legislation and
other responses to the problems
ISSUE

Comments and Proposals
Community advisory services to be led by former
detainees.

Harness community
and private sector
activism

Training community workers or volunteers to provide
legal advice and support.
Community policing support groups to cooperate with
police stations. Police must work more closely with community forums.
Business sector to fund support for people in remand.

Raise public
awareness with
education

Community education: Call for posters or literature/
pamphlets on detainee rights, as well as helplines and
outreach to communities to explain their role.

Educate stakeholders
within the system

There needs to be training of stakeholders to raise awareness of the rights of detainees.

Improve communication structures from
the top down

Implementation remains a major problem – problems
in policing must be solved by leadership from the top
down. Where it’s not happening, it must be dealt with
from the top.

Increase the powers
and independence of
judicial inspectorate

Powers of the judicial inspectorate need to be
increased. At the same time the Judicial Inspectorate
on Correctional Services (JICS) needs to be separated
from Correctional Services.

Research optimal
levels of efficiency

Solutions are not just a case of doing more of the same
– research on efficiencies must be factored in when
developing solutions.
Research is needed to establish optimal levels of
efficiency.
Paralegals can play a big role in providing additional
resources and facilitating mediation and conflict resolution, as well as reparation and reintegration into the
community.

Paralegals

There is a need for a professional body for paralegals.
Quasi-legal interventions must be regulated.
There is a definitive gap in paralegal training – universities should look into this.
Wits Justice Project and the Crime and Policing
Programme will be conducting research into the business case for the using community paralegals in the
justice system.
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Media output relating to Bail and Remand
Denying paraplegic bail is 'torture'
19 April 2013
Mail and Guardian
Carolyn Raphaely
While Paralympian murder-accused Oscar Pistorius was applying in
Pretoria for a relaxation of his bail conditions, including permission to
travel and drink alcohol, Ronnie Fakude – a 50-year-old, nappy-wearing paraplegic fraud accused – was begging Bloemfontein magistrate
Rashid Mathews to grant him bail. However, before reaching his
decision last Monday, Mathews had to determine whether Fakude
was indeed paraplegic, or simply shamming.
Sitting in a new, donated wheelchair and dressed in a grubby bathrobe over his striped pyjama pants, Fakude, previously referred to as
"Prisoner A", listened while Grootvlei prison doctor Margaret Bikane
and private practitioner Reggie Mabuye proffered diametrically
opposed diagnoses of his condition.
Bikane told the court she had seen Fakude walking on crutches
in the corridors of Grootvlei, where he has been an awaiting-trial
detainee facing charges of fraud and racketeering since December
2011. However, Mabuye, who examined Fakude in early March at
the behest of the Wits Justice Project, concluded that Fakude was a
paraplegic with urinary and faecal incontinence.
Fakude contacted the project for help because of his inability to
access adequate medical attention in prison. Mabuye said: "He had
acute bronchitis, gastritis, peptic ulcers and bed sores on his buttocks
oozing pus. He was genuinely ill. He's a person of diminished ability
to care for himself and depends on others."
Fakude has no bowel or bladder control, a damaged lung resulting
from prison-acquired tuberculosis and is prone to infection because
of his compromised lung. He has one kidney and his intestines are
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sutured because of injuries from the hijacking that caused his paraplegia. He also suffers from depression.
Bikane, a Cuban-qualified doctor who is married to a Grootvlei director, sees things differently. She had no compunction about discharging Fakude from the "hospital" where he has remained since his March
consultation with Mabuye.
"I want him to go back to the cells," she said. "He's been there before
and he survived and I don't see anything to make him not continue
[sic] …"
Fakude was previously accommodated in a cell designed to house
32 men. He shared it with 87 others.
Bikane added that she also diagnosed "delusions of the grandiose
type" and referred him to a psychologist but the prison was unable
to provide one.
To resolve the doctors' differences, Mathews referred Fakude to
Dr Frans Kruger, a Universitas neurosurgeon, for a third opinion. After
an examination and magnetic resonance imaging scan, Kruger's
report confirmed a lower motor neuron injury. The report said that
Fakude had "no function of his lower limbs, his paraplegia was permanent and the soles of his feet were soft with no signs of recent
weight bearing".
To complicate matters, Mathews had to determine the suitability
of Grootvlei facilities for a person with disabilities – an inquiry that
highlighted the inadequacy of prison medical services and facilities.
For example, when Fakude's lawyer Herklaas Venter asked Bikane to
describe the toilet and bathroom facilities, she said: "I don't know. I
haven't seen them … I don't go into that section."
A crying Fakude told the court how hard it was for him to cope with
the limited bathroom facilities and how difficult it was to keep his
wounds clean.
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The prison and its hospital, Mabuye told the Wits Justice Project, is
completely unsuitable for paraplegics: "The 'hospital' is a converted
cell and doesn't even have proper examining facilities. They couldn't
even provide me with medical gloves, a working blood pressure
machine or a thermometer. I had to rely on experience to deduce
my patient's condition.”
"Ronnie hasn't been convicted yet. I don't believe he should be kept in
prison until if and when he is charged. Keeping him there is denying
him his constitutional rights and this amounts to a kind of torture."
Nonetheless, Mathews refused Fakude's bail application in the light
of his previous fraud and theft convictions and the possibility of him
becoming a repeat offender.
"If I compare myself to Mr Pistorius," said a despondent Fakude, "I fail
to understand what equality before the law means ..."
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Full prisons not just due to effective NPA
June 8 2013
Saturday Star
Ruth Hopkins and Nooshin Erfani-Ghadimi
Johannesburg - Minister of Justice and Constitutional Development,
Jeff Radebe, made a bold statement last week that had everyone
reeling. When pressed by a media crowd on the efficiency of the
National Prosecuting Authority (NPA), Radebe defended the public
prosecutor by claiming South Africa’s severely overcrowded jails
are indicative of a proactive and successful NPA. According to the
Department of Correctional Services, our prisons are 133 percent
overcrowded.
“There is a complaint that there is overcrowding of our prisons,”
Radebe said.
“People don’t volunteer to go to prison. It is because we’ve got energetic prosecutors on all levels in our country who prosecute without
fear or favour or prejudice.”
While energetic prosecutors are not necessarily a bad thing, the
assumed correlation between their energy and successfully convicted criminals who overcrowd jails is not as clear-cut as Radebe
makes it out to be.
Firstly, conviction rates are not an uncontested barometer of success.
In April, Africa Check researched and wrote about the NPA’s conviction rates: “Conviction rates do not reflect the number of successful
prosecutions in relation to the number of crimes reported to police
each year, let alone the large number of crimes that go unreported…
23 086 rapes were reported in Gauteng in 2012. Of that number, 55.6
percent were referred to the NPA to be prosecuted. But 35.6 percent
of those were referred back to police for further investigation and
38.4 percent of the cases prosecuted were thrown out of court due
to incomplete investigations.”
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Furthermore, prisons are overcrowded because there are many
inmates in detention who are not supposed to be there; they have
a right to, but lack the finances to, pay for bail.
According to Legal Aid there are about 10 000 inmates awaiting trial
in prisons, who have the right to bail, but can’t afford the bail sum.
In half of the cases this sum is below R1 000.
Then there are inmates who have to await their trial for months
and sometimes years on end because of a flawed and clogged-up
court system. The Wits Justice Project has followed a case of eleven
co-accused, charged with murder and robbery, allegedly committed in 2007 in Krugersdorp. They have been in remand detention in
Joburg’s Sun City prison for six years.
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The delays were for various reasons: The judge was allocated to
another case, which ground the trial to a standstill for months. Then
lawyers and the prosecutor claimed illness or vehicle problems
and didn’t show up, often communicating their absence through
last-minute text messages. A year ago, there were about 50 ad hoc
postponements, in addition to longer-term delays that added up to
thirteen months in total. Not much has changed in a year, as the trial
was remanded again on June 5, because Mrs Ranchod, the prosecutor,
was ill. Other recent court sessions were also remanded, when the
Legal Aid advocates for the suspects didn’t appear.
Overcrowding in prisons is not an anecdotal phenomenon, though.
Nationally, there are about 2 700 awaiting trial detainees who have
been incarcerated for more than two years.
This is despite constitutional requirements which stipulate that
awaiting-trial detainees have the right to a trial that begins and ends
without unreasonable delay.
The Criminal Matters Amendment Act sets a time limit: remand
detention should not last beyond two years.
Interestingly, Radebe’s colleague, the Minister of Correctional Services,
Sbu Ndebele, does recognise there is a problem with overcrowding.
Speaking to journalists before his budget speech in Parliament last
week, Ndebele pointed out that about 30 percent of those incarcerated in the country are there without a conviction.
Of the 152 514 total prison population, only 107 471 have been
sentenced and are serving time.
“On average, 15 to 20 percent of awaiting-trial detainees are in custody because they cannot afford bail,” Ndebele said.
He added that Correctional Services only had beds for 119 000 of
the 140 000 prisoners.
“It’s a crisis for us,” Ndebele said.
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Prison overcrowding is also not just a matter of statistics and numbers.
The effects on the lives of inmates are severe. Victor Nkomo, who was
arrested for alleged complicity in a casino heist, has been detained
in remand for nearly seven years now.
He is allowed out of his cell for an hour a day and has no access to
educational or other reading material.
Because remand detainees are considered a flight risk, they are
classified as “non-contact” inmates and are not allowed any physical
contact with their loved ones.
Slowly but surely Nkomo grew apart from his wife, who married a
new partner in his absence.
His son, who was ten years old when Nkomo was arrested, is now a
teenager who does not really know his father behind bars.
Nkomo also told the Wits Justice Project he was afraid of getting ill.
His fear is not only related to contracting TB, which is the main cause of
death in South African prisons, according to figures of the Inspecting
Judge of Correctional Services, but also of being stabbed or maimed
by the gangs who control the jail.
Dudley Lee is a former inmate who experienced the ill effects of
overcrowding first hand. Lee was arrested in 1999 (and acquitted in
2004) for fraud and forgery and was sent to the overcrowded remand
section of Pollsmoor prison in Cape Town, where he contracted TB.
After his release, he won his case before the Constitutional Court,
which ruled that the Department of Correctional Services had been
negligent – and had even violated its own standing orders in the
process – in its approach to curbing TB in prisons.
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The community is also affected by having to cope with the physical and mental health impacts of receiving detainees back who
have communicable diseases and who have been traumatised and
desocialised. Prison walls are porous and what happens there seeps
through and affects the outside community.
So, sadly, the overcrowding in prisons is in no way a reflection of the
energy or tenacity of the NPA.
It is more an inevitable outcome of a flawed criminal justice system
that is not handling its case flow of suspects in a humane or effective
way.
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2.

Community paralegals
in South Africa

On 13th February, the second Justice for Breakfast roundtable took
place, examining the role community paralegals play in South
Africa’s criminal justice system. Seth Mnguni has been working in the
community paralegal field for over twenty years. His thoughts on
his profession provide an excellent entry point into discussing where
the community paralegal field fits into South Africa’s criminal justice
continuum.

framing the debate

How did you become a paralegal?
I felt the need to make a contribution to my community and I thought
becoming a paralegal was the best way to give back. I also have a
passion for helping people. I underwent a number of different training courses on different aspects of law, through the Community Law
Centre and Potchefstroom University. But the nature of paralegal
training is that it is ad hoc and driven by community need.
What do you love about your job?
I am an activist – the kind of person who is always asking questions,
probing the law and the idea of justice. Community paralegals are
those kinds of people – you need to question, because laws can
also be unjust. But to win and beat injustice – that is a great feeling!
What are some of the challenges you face?
The first big challenge is recognition and regulation of the sector. At
the moment, anyone can say they are a paralegal. Regulation would
assist people to know exactly who they are seeking advice from.
The second challenge is funding. The community paralegal sector has
never had permanent or consistent funding. The sector has always
relied on availability of funds from donors and thus funding is ad
hoc – it comes and goes. We are trying to explain to the government
that they have a constitutional obligation to provide access to just
for all – and community paralegals play a big part of this equation.
In the absence of other funding, we are now trying to establish a
paralegal fund, whereby paralegals can apply for financial assistance.
This fund will be run by trustees in an open and transparent manner.
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Can you introduce your new organisation, the Association of
Community Advice Officers?
Community paralegals have had previous organisations in their
name. The first organisation was begun in the 1980s, and was called
the Advice Centre Association. This organisation was dealing with
things like forced removals, and assisting communities to defy the
unjust laws of the Apartheid state. When 1994 came, there was much
excitement – people thought there would be no need for paralegals
under a new government. But after democracy, the sector remained
necessary. The new focus was ‘how do we complement the work
government is trying to do?’ From 1995 to 2005 the organising body
was called the National Community Based Paralegal Association.
These organisations are vital to communities, and assist in growing
strong and robust communities. However, without regulation they
cannot function efficiently. The Association of Community Advice
Officers has been formed in an attempt to self-regulate, in the absence
of legislation to regulate our profession. Community paralegals were
left out of the proposed Legal Services Bill, but we are pleased to
report that in May 2013, the portfolio committee agreed to make an
insertion into the Bill that recgonises the paralegal profession, and
also agreed that separate regulation legislation would be necessary.
There is a timeline for creating this new legislation – I think it is about
two years. In the meantime, we will have to self-regulate.
Can you explain the working relationship between a lawyer and a
community paralegal?
A pillar of the community paralegal sector is having a good working
relationship with lawyers. Over the years the paralegal sector has
been increasingly networked and now has relationships with Legal
Aid South Africa; the Justice College; ProBono.org; and the National
Youth Development Agency (NYDA).
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Where do you see the community paralegal sector heading, in the
future?
I think the sector is headed in the right direction – towards regulation,
reliable funding and youth development. Youth development is very
important, as the sector is growing older. Our partnership with the
NYDA is about providing the NYDA access to the communities we
work in, by placing youth desks in our offices all over the country.
This allows the NYDA access to youngsters they would not be able
to target otherwise; and also allows us to introduce the idea of a
community paralegal career to young people. It is crucial that we
make this profession appealing to the youth, as we strongly believe
that community paralegals should have a permanent future in South
Africa. Community paralegals can also educate the youth to be
people who are able to resolve conflict themselves – mediation is a
powerful tool to teach. Ultimately, we see the community paralegal
sector as strengthening and supporting South Africa’s communities.
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Concept note:
Community Paralegals in South Africa
In South Africa we have a long, proud tradition of using paralegals in
the criminal justice system. The services were often offered through
legal advice centres and civil society organisations. From the 1960s
and until the early 1990s paralegals primarily offered services to black
South Africans who found themselves running afoul of the draconian
apartheid laws. The funding required to offer these services was met
by external donor bodies.
Nowadays, the focus has shifted to assisting people access their
pension benefits, employment issues, gender-based violence, and
land restitution. Many paralegals are employed in the private sector in
banks and attorneys firms. Research from the Socio-Economic Rights
Institute of South Africa suggests that paralegals in South Africa have
progressed in the direction of professionalisation.
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The National Alliance for the Development of Community Advice
Offices (NADCAO) provides training and support to smaller paralegal programmes, and several universities run programmes to train
community paralegals.
As yet there is no legislation that provides for community-based
paralegals in the criminal justice system. A new framework for this
legislation is being discussed by the NADCAO and the Department
of Justice and Constitutional Development4.

The case for paralegals
Community paralegals provide a valuable service, particularly in
developing countries, where there is a chronic shortage of trained
lawyers. Paralegals have the skills and training to provide basic legal
services, as well as a good knowledge of the day-to-day functioning
of the justice system; they can be based in smaller communities that
conventionally lack access to services, and can provide their services
free of charge (provided that a wage of sorts is paid by donors or
the state5). This can make the difference for many caught up in the
criminal justice system, as physical access, and financial access, are
two major barriers to accessing legal advice.
In addition to this, one out of every three prisoners around the
world is awaiting trial and has not been found guilty of a crime. This
is the case in South Africa, where the remand detention population
accounts for a third of the prison population.
Many of these remand detainees could, in fact, qualify for bail or other
legal remedies appropriate to their cases. If speedy legal assistance is
rendered, the results can be staggering. This is where a community
paralegal could assist the justice system. The figures below, where
community paralegals have been deployed, speak for themselves:
4

See Latest on the Legal Practice Bill, accessible at http://nadcao.org.za/regulations

5

T he issue of sustainable financial support for community paralegals is an issue that should be
discussed in the roundtable
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• M
 alawi: 2000-2012, pretrial detention population declined 35%
to 15%
• R
 wanda: 2009-2010, pretrial release of 200 and permanent release
of 625 in five prisons
• S ierra Leone: 2011-2012, police bail secured in 50% of cases and
charges dropped in a further 28% of cases
• U
 ganda: 2005-2010, pretrial detention population declined 63%
to 55%, and to 25% in prisons with paralegal presence6.

Where paralegals can assist7?
The police station

At court

Identify individuals
suitable for pre-trial
release
Collect and compile
information on arrestees for consideration of police bail

Locate relatives and
friends of arrestees

At prison

The community

Help detainees
construct
arguments and
gather facts for a bail
application

Trace detainees’
relatives

Serve as
intermediaries
between the formal
justice system and
communities

Trace and contact
witnesses for the
defence

Trace missing
dockets and
documentation

Documentation,
research and
advocacy

Work with social
workers on the
diversion of cases

Identify detainees
whose remand warrants have expired,
who wish to plead
guilty, or who are ill

Convene Court
User Committees

Identify juveniles for
diversion

Educate detainees
about the court and
bail process

Conduct Paralegal
Aid Clinics

Public education on
the law and pretrial
process

Moderate tendency
of police to mistreat
arrestees or demand
bribes

Advise detainees
about the right to
bail

Assist detainees with
preparing and lodging bail applications

Facilitate
community-based
mediation

Liaise with
detectives regarding
status of cases
6

Martin Schoenteich, John Jay College, USA, The evolution, impact and future prospects of
paralegalism in Africa’s ciminal justice systems, presentation at the Institute for Security Studies
conference 2012, accessible at: www.issafrica.org/events/iss-3rd-international-conferencereport-national-and-international-perspectives-on-crime-reduction-and-criminal-justice

7

Ibid
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The interaction between lawyers and paralegals
Paralegals, properly trained, are competent to undertake much of
the work needed to prepare a case for trial or litigation, such as interviewing litigants/the accused, tracing and interviewing witnesses,
drafting statements and affidavits – so relieving pressure on the
lawyer and freeing his/her time to concentrate on the substance of
the case. In this way, they complement the work of lawyers. Their
access to police, courts and prisons also means they can refer serious
and complex matters to lawyers with whom they are in contact and
so act as a bridge between the legal profession and the court/police/
prison. Once the lawyers realise paralegals cannot compete and in
fact complement their work, any initial scepticism can be replaced
by positive encouragement and support.

Who pays for paralegals?
Most paralegal projects have worked off a model whereby the service
is provided free of charge, and funded by donors, with the intention
that states commit to drafting legislation and budget support for the
sustainability of the service offering.
The funding options for paralegal services need review, and careful,
possibly actuarial analysis is required to determine the cost benefits
for governments who fund the ‘community good’.

Some case studies
Sierra Leone
Currently, paralegals are available in 32 locations across eight districts
in Sierra Leone. These paralegals deal with a variety of problems such
as cattle trespass, breach of contract and child maintenance using an
assortment of tools including mediation, legal advice and assistance
or navigating institutions of government. Currently, paralegals are
playing a key role in criminal justice by helping to relieve the immense
pressure on the country’s tottering detention facilities caused by
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overcrowding and poor management. Timap’s criminal justice pilot,
the Sierra Leone Bar Association’s legal aid scheme and the Pilot
National Legal Aid employ paralegals at the frontline of efforts to
bring legal aid services to detained persons. The paralegal methodology has proven to be efficient, low-cost and effective at resolving
basic justice problems8.
Malawi
Almost a quarter of incarcerated persons in Malawi are awaiting
trial or the outcome of their trial. Many spend months, even years,
in pretrial detention, often under difficult physical conditions.
A root cause of the large number of pretrial detainees and their long
periods of detention is a dearth of professionally trained lawyers. This
problem can be significantly mitigated through the widespread use
of paralegals to assist accused persons awaiting trial. The overuse and
frequent arbitrariness of pretrial detention in Malawi – a violation of
Malawi’s international legal obligations under, inter alia, Article 9 of
the International Covenant on Civil and Political Rights, affects many
people who come into contact with the criminal justice system, and
disproportionately and negatively impacts the poor9.
The paralegal project in Malawi has achieved the following results:
1. Between November 2002 and June 2007, the paralegal advice
clinics empowered over 149 000 prisoners to represent themselves
in court and access the justice system;
2. In the same period, the Paralegal Advice Service (PAS) facilitated
the release of over 3,200 prisoners;
3. In a nine month period, the PAS caused the reduction of the homicide remand population in one prison by 50% (by facilitating bail
or pleas), thereby saving the judiciary substantial costs;
8

 onkita Conteh, (2011). Exploring the Community Level Impact of paralegals in rural
S
Sierra Leone, Sierra Express Media, accessible at www.namati.org/publications/
exploring-the-community-level-impact-of-paralegals-in-rural-sierra-leone/

9


Open
Society Justice Initiative and Paralegal Advisory Services (2010), Empowering
paralegals to Assist Pretrial Detainess, accessible at:
http://lib.ohchr.org/HRBodies/UPR/Documents/session9/MW/JS2_OSJI_Joint%20submission2.pdf
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4. S ince 2004, when work in police with juveniles began, the Paralegal
Advice Service screening resulted in an average of 77% of young
persons being diverted from prison each year;
5. A
 t court since 2004, paralegals have assisted over 22 300 accused
persons and over 3 900 witnesses.
Much research has already been done on paralegal issues. There are
models for training, monitoring and evaluation, quality assurance
and operational issues. How can South Africa learn from best African
and international practice, and develop a business case for further
development of paralegals in South Africa?

Discussion points
1. T
 he role of a community paralegal in South Africa – what is it
currently? What should it be?
2. What can other African countries’ experiences teach South Africa?
3. The Legal Practice Bill: no regulation for paralegals was provided
for – what is the legal standing and current regulatory environment
for community paralegals?
4. The funding and payment of paralegals: Volunteerism vs. paid
service provider?
5. A
 complementary relationships: How the relationship between
the paralegal and professional work to benefit the accused/
convicted person, the criminal justice system?
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Outcomes document:
Community paralegals in South Africa
What is a paralegal in South Africa?
Participants all agreed that in South Africa, the paralegal landscape
is undefined and the definition of a paralegal is broad, compared
to other countries. South Africa has a varied practitioner group that
all identify themselves as paralegals – whether this is helpful or not
remains unresolved.
Indeed, some felt that too strict a definition of a community paralegal
would exclude people who might not have a qualification, but are
doing invaluable work in communities. Definitions from participants
included viewing paralegals as being an interface (between the
criminal justice system and the community); mediators and community advice officers. The consensus, however, was that community
paralegals should be embedded in their communities – and some
advocated the paralegal profession should become a permanent
community fixture, directed at building community resilience and
promoting the constitutional right to justice.

How should community paralegals be funded?
The issue of costing paralegals is crucial and challenging, due to
the complex operating environment. There was a suggestion that
community paralegals could mirror the Red Cross volunteer system.
However, most participants felt that for the community paralegal
profession to be sustainable, it needed to be funded and salaried.
Some participants pointed to people leaving after training, if they did
not receive a wage; and a very low staff turnover for organisations
with salaried paralegals.
The National Alliance for the Development of Community Advice
Offices (NADCAO) explained how their funding model linked community paralegals with corporate law firms, which provided a measure of sustainable funding. Indiba-Africa explained that they were
developing a counter-factual argument for paralegals.
35

This means assessing all the funds currently spent on paralegal
advice, then asking: – if these funds were removed, what would the
impact on clients be?
In terms of reporting or assessing the current impact of paralegals,
it was pointed out that many paralegals are so busy working, that
they have no time for administrative tasks including logging and
reporting. This affects organisations’ ability to ask for donor or government funds (as they require stringent reporting).
The problem with regulating and costing paralegals, is that once you
develop a cost model for the profession, there must be very strict
criteria for assessing and accepting people into the profession: this
means qualifications. The difficulty here is that many people who
are currently very good paralegals would be excluded, as they do
not meet the education criteria; and often do not want to formalize
their knowledge. This could be addressed with a Recognition of Prior
Learning approach.

Some community paralegal models and methods of
engagement
Organisations explained their involvement in community paralegal
projects:
The National Alliance for the Development of Community
Advice Offices (NADCAO)
The KwaZulu-Natal office reported having community paralegals
based in police stations which reportedly encourages perpetrators
to ‘fear’ paralegal authority, and increases rates of perpetrator participation in mediation. Their duties vary from helping the community with legal issues and acting as mediators in matters where the
law cannot offer people an appropriate remedy (including cases of
domestic violence, or where a victim doesn’t want to press charges).
Community paralegals have been used, in this context, as catalysts
for restorative justice, especially in disputes among family members
and neighbours.

36

Legal Aid Board (LAB) South Africa
The Legal Aid Board initially employed paralegals at their offices;
however, with a low demand, these paralegals were sent out into
the community, where demand has now increased. There was a view
that paralegals should be part of the municipal service offering or
part of an MP’s (constituency) office. The LAB thinks that paralegals
could fill a big mediation gap, but the challenge is getting clients to
agree to mediation: if they qualify for a lawyer, only 5-10% will opt
for mediation.
Department of Justice and Constitutional Development
(DOJCD)
The DOJCD uses court clerks and assistant registrars to assist people
filling in forms and other administrative assistance at courts, for free.
Recognising the potential impact of paralegals, however, they have
undertaken an internal pilot project, taking current staff and giving
them paralegal training (100 learners), and will conduct an impact
study thereafter.
The Social Change Assistance Trust (SCAT)
SCAT exists to strengthen institutions in rural communities. SCAT identified advice offices as the one of the key agencies it would support
in the early 80s and has been one of a few organisations which has
consistently supported these organisations. SCAT is also one of a few
grantmaking organisations which has supported advice offices for
this long. SCAT funds and supports 37 of the 230 community advice
offices we know of . The issue which SCAT attempts to target is the
need for a strong civil society in rural communities which is able to
advocate for the rights of people . A strong civil society will result in
a healthy, mature democracy. We provide organisations with grants
so that they are able to pay for the essential services, such as rent and
salary a contribution. The knowledge and skills of the members and
staff of the community advice office is strengthened through capacity
building processes, which includes financial management, governance
and accountability, tailor-made paralegal training courses and others
as per the requirements of the organisation.
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Khulisa
Khulisa has estimated the savings from using community paralegals
in one court: a second magistrate post was removed from the budget
due to the impact of paralegal interventions on court rolls. However,
paperwork, filing and follow-up must be stringent if matters are
taken off the court roll.
Community paralegal training and education
The University of KwaZulu-Natal has a paralegal diploma programme.
Other opportunities to earn a paralegal certificate through a designated College exist. However, these are all costly and therefore, not
the most accessible methods of training community paralegals. Black
Sash produces a paralegal manual, annually updated and distributed,
as an aid to practicing paralegals.
The other problem with current training is that it is not always geared
towards community paralegals. Many participants questioned where
government could play a role in providing reasonably-priced training,
designed for a community paralegal. It was explained that current
training is developed through a SETA, but there was consensus that
government could do more, especially when the sector is heavily
reliant on foreign donors.
Paralegals and accountability
The pressing issue of accountability was raised. The questions that
were repeatedly asked were:
• How can I trust a paralegal to give me reliable advice?
• H
 ow are we to keep paralegals accountable to the advice they give
communities?
• Where do I go to complain?
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All this would be addressed by formalising and institutionalising
paralegals. However, regulation is a problem because there are different types of paralegals. Also – how does one regulate an industry
where there is a wide spectrum of candidates: those with qualifications, and those without – who are still excellent paralegals? The
fact that there is currently no clear line between information and
advice is a challenge.
Paralegals versus lawyers – an uneasy alliance?
The concern of the Law Society was that paralegals would ‘become’
attorneys very quickly: the concern was that inexperienced people
would be giving incorrect advice. It was agreed that if there were
adequate regulation, lawyers and paralegals could work well together.

In conclusion
The Foundation for Human Rights (FHR) raised the issue that we do
not know who is doing what, and where – despite a large amount
of data within organisations. An important way forward would be to
collate and analyse the current data, to best evaluate the paralegal
landscape: successes, challenges and opportunities for funding,
regulation and institutionalisation.
A further important conclusion reached was that the deployment
of community paralegals could have a significant financial impact
on the criminal justice system, through savings associated with
reducing heavily-loaded court rolls; improving the granting of bail,
where appropriate; and providing an avenue for alternative dispute
resolution and mediation.
It was generally agreed that the community paralegal profession in
South Africa has a long and noble history and that the profession is
very resilient. Community paralegals can play an important part in
ensuring access to justice for all.
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Media output relating to Community Paralegals
Community paralegals may improve access to
justice in SA
16 February 2013
Saturday Star
Hazel Meda
RICHARD “BRICKS” MOKOLO has been a community activist since the
1980s. In those days he fought the apartheid government, demanding it recognise the human rights of all South Africans. But he says
his fight is not over.
“After the new dispensation, there are other challenges,” says Mokolo,
the Paralegal Coordinator at the Orange Farm Human Rights Advice
Centre.
Mokolo believes one of those challenges is access to justice, which
is a constitutional right but not a reality for the economically-disadvantaged residents of Orange Farm. Many do not have the money
to travel 30 kilometres to the nearest court, which is in Vereeniging,
or to pay for private lawyers.
A wide cross-section of stakeholders in the criminal justice system
discussed the role of community paralegals like Mokolo at a “Justice
for Breakfast” event at Wits University’s Graduate School for Public
and Development Management (P&DM) on Wednesday 13 February.
The gathering was organised by P&DM and the Wits Justice Project.
Representatives of the Department of Justice, Legal Aid SA, the Law
Society of South Africa, the National Alliance for the Development of
Community Advice Offices (NADCAO) and other civil society organisations debated the pros and cons of community paralegals.
Robyn Leslie, a researcher at the Wits Justice Project highlighted the
successful use of paralegals in other African countries. In Malawi
paralegals have assisted hundreds of thousands of people, said Leslie.
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Some audience members said community paralegals have an important role to play in alternative dispute resolution, which might relieve
the caseload in South Africa’s overburdened courts.
Mokolo said the Orange Farm paralegals provide mediation in domestic violence and unfair dismissal cases.
Ivan Evans of the National Institute for Crime Prevention and
Rehabilitation of Offenders (Nicro) said paralegals could help reduce
overcrowding in remand centres, by doing something as simple
as helping awaiting-trial detainees to contact relatives, who could
then provide bail money. A number of participants in the breakfast
dialogue raised concerns about the lack of clarity in the definition
and role of paralegals in South Africa, the need for reliable training,
and the fact that paralegal activities appear to be unregulated.
The problem of people masquerading as paralegals while charging
the public for their services was also highlighted.
Mokolo says he and his colleagues refer people to organisations like
the Wits Law Clinic and the Legal Resource Centre where they can
consult lawyers for free.
“We are not saying to the people we are lawyers. We are opening
doors for them to meet the lawyers.”
Another point of debate was whether community paralegals should
be paid professionals or volunteers.
Winnie Kubayi of NADCAO said the work done by community paralegals is time-consuming and that they should be paid for it, adding
that a salary and continuous training help to motivate the paralegals.
She said her organisation’s salaried paralegals have been providing
services to rural communities in KwaZulu-Natal since 1997, with no
staff turnover.
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Mokolo says the Orange Farm paralegals are volunteers who do the
work because of their commitment to community activism.
Nooshin Erfani-Ghadimi, the coordinator of the Wits Justice Project
responded to calls for further studies on the issue of paralegals in
this country.
“We hope to produce research on the socio-economic and financial
benefits of introducing community paralegals into South Africa’s
criminal justice system at critical nodes like courts and police stations,” she said.
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Oversight Bodies in
Criminal Justice

3.

43

framing the debate

The Wits Justice Project receives letters from inmates in correctional
facilities around Gauteng and the rest of South Africa. Inmates have
various forms of recourse regarding complaints with how they are
treated inside correctional facilities. The Judicial Inspectorate for
Correctional Services (JICS) is responsible for independent prison
visitors, who listen to inmate complaints and provide feedback to both
JICS and the inmate who lodged a complaint. A typical letter received
by the Wits Justice Project on this issue is reproduced overleaf:
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Concept note:
Oversight Bodies in Criminal Justice
The next Justice for Breakfast roundtable will discuss the legislation and operation of three key oversight bodies that impact the
criminal justice system. Looking at the recent legislative changes
to the Independent Police Investigative Directorate (IPID) and
Civilian Secretariat of the South African Police Service (hereafter
the Secretariat), this roundtable will discuss the current situation of
the Judicial Inspectorate for Correctional Services (JICS) – and debate
whether lessons learned from IPID and the Secretariat can be used as
best practise to address current critiques of the legislation governing JICS. It will also discuss the issue that robust legislation can only
be effective if implemented properly – thus, effective institutional
leadership needs to be at the heart of legislative change.
South Africa’s criminal justice system has a number of institutional
checks and balances, designed to monitor and ensure optimal operation of the system as a whole. Indeed, transparency, accountability
and oversight are key values built into South Africa’s Constitution.
Oversight bodies perform a crucial part of these checks and balances
by assessing, investigating and taking action on complaints; monitoring the performance of criminal justice actors; and providing a
transparent mechanism whereby criminal justice performance can
be held to account.
There are a few key criteria that oversight bodies should embody, if
they are to be empowered to perform an effective oversight function.
These include financial independence; operational independence;
transparent and appropriate human resource processes; and suitably empowering legislation to allow meaningful investigation and
binding decisions.
In recent years, two oversight bodies in particular - the Independent
Police Investigative Directorate (IPID) and the Civilian Secretariat of
the South African Police Service (the Secretariat) - have undergone
legislative changes and developments, in order to improve their
effectiveness. The issue of financial and legislative independence
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has been key in the development of two new Acts: the Independent
Police Investigative Directorate Act (2011) and the Civilian Secretariat
for Police Act (2011). The two brief paragraphs below highlight these
changes, which throw the situation of the Judicial Inspectorate of
Correctional Services into relief.

The Independent Police Investigative Directorate (IPID)
The Independent Complaints Directorate (ICD) was the civilian agency
responsible for investigating all deaths as a result of police action
or while in police custody and other public complaints of police
abuse10. It was established in 1997 under Chapter 10 of the South
African Police Service Act11 , and fulfilled a Constitutional mandate
for the provision of an independent police complaints body12 . The
ICD came under criticism for a range of issues, primarily its lack of
independence from the South Africa Police Service (SAPS)13 ; and
lack of adequate powers to enforce and compel compliance14 . Thus,
a revamped institution, IPID, was established by the Independent
Police Investigative Directorate Act, 2011.
The aim of the IPID is to ensure independent oversight over the
South African Police Service (SAPS) and the Municipal Police Services
(MPS), and to conduct independent and impartial investigations of
identified criminal offences allegedly committed by members of
the SAPS and the MPS, and make appropriate recommendations15.
Faull, A. Setup to Fail? South Africa’s Independent Complaints Directorate’s 2011/12 Budget
is Cause for Concern, 29 March 2011, accessible at: www.polity.org.za/article/setup-tofail-south-africa’s-independent-complaints-directorate-201112-budget-is-cause-for-concern-2011-03-29
11
Faull,A. (2011) On the record...Interview with Francois Beukman, Executive Director of the
Independent Complaints Directorate. South Africa Crime Quarterly, Vol.36, p.37
12
Section 206(6) of the Constitution of South Africa provides that, on receipt of a complaint
lodged by the provincial executive, an independent police complaints body established by
national legislation must investigate any alleged misconduct of, or offence committed by, a
member of the police service in the province.
13
Faull,A. (2011) Oversight agencies in South Africa and the challenge of police corruption, Institute
for Security Studies Paper 227, p.3, accessible at: http://dspace.cigilibrary.org/jspui/bitstream/123456789/32467/1/Paper227.pdf?1
14
Faull,A. Setup to Fail? South Africa’s Independent Complaints Directorate’s 2011/12 Budget is Cause
for Concern. 29 March 201, accessible at: www.polity.org.za/article/setup-to-fail-south-africasindependent-complaints-directorates-201112-budget-is-cause-for concern-2011-03-29
15
Independent Police Investigative Directorate Act, 2011, p.8, accessible at: www.ipid.gov.za/
about%20us/IPID%20ACT%201%20OF%202011.pdf
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The Directorate is financed from money that is appropriated by
Parliament16. The Directorate functions independently from the
South African Police Service and is governed by its own legislation,
independent of the SAPS Act17. The new IPID legislation ensures that
the National Commissioner of Police no longer determines whether
the directorate’s recommendations are taken forward18. Of primary
importance is the fact that IPID places important responsibilities on
police to act on IPID recommendations to discipline errant officers
following investigations19 .

Civilian Secretariat of Police
Section 208 of the Constitution of the Republic of South Africa Act
1996 (Act No. 108 of 1996) requires that a Civilian Secretariat for the
Police Service must be established by national legislation to function
under the direction of the Cabinet member responsible for policing.
The purpose of the national Secretariat is to independently advise
the Minister of Police on all relevant policy matters. To ensure its
independence from the SAPS it was to be staffed by civilians and
reports directly to the Minister of Police20.

16

Ibid.

17

Faull, A. (2011) On the record... Interview with Francois Beukman, Executive Director of the
Independent Complaints Directorate, South Africa Crime Quarterly, Vol.36, p.37

18

 abinet Cape Town Office (2010) Independent Police Investigative Directorate Bill Read in
S
National Assembly, accessible at: www: sabinetlaw.co.za/defence-and-security/articles/
independent-police-investigative-directorate-bill-read-national-assembly

19

F aull, A. Setup to Fail? South Africa’s Independent Complaints Directorate’s 2011/12 Budget is Cause
for Concern, 29 March 2011, accessible at www: polity.org.za/article/setup-to-fail-south-africas-independent-complaints-directorate-201112-budget-is-cause-for-concern-2011-03-29

20
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The effectiveness of this body began to decline in 1999 and by
2003 was no longer able to produce their own annual reports, and
was subsumed under SAPS reporting to parliament21. The Minister
of Police himself, when discussing the revised legislation for this
body, described its past incarnation as one of a “historical dysfunctional nature”22. In 2009, a revamping of the Secretariat was deemed
necessary by the Minister, and resulted in the development of the
Civilian Secretariat for Police Act 2 of 2011. The Civilian Secretariat is
financed from monies appropriated by Parliament23 ; and thus frees
it financially and legislatively from the SAPS Act.

The Judicial Inspectorate of Correctional Services (JICS)
The Judicial Inspectorate is an independent office under the control
of the Inspecting Judge. The Inspectorate was formally established
with effect from 1 June 1998, in terms of section 25 of the Correctional
Services Act no.8 of 1959 (as amended by the Correctional Services Act
no.102 of 1997). This legislation was further amended on 19 February
1999 by proclamation of sections 85 to 94 of the Correctional Services
Act no.111 of 1998. In terms of its mandate and objectives, Section
85 of the Correctional Services Act, 1998 states that:
The Judicial Inspectorate for Correctional Services is an independent
office under the control of the Inspecting Judge.
The object of the Judicial Inspectorate is to facilitate the inspection of
correctional centres in order that the Inspecting Judge may report on
the treatment of inmates in correctional centres and on conditions in
correctional centres.24
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JICS has come under criticism for some of the same issues that
plagued the ICD and the former Secretariat. JICS remains financially
and operationally married to DCS – despite the fact that financial
independence of oversight bodies is a key criterion of impartiality and
operational effectiveness. Both the IPID and the renewed Secretariat
have funds allocated by parliament, while JICS remains on the budget
line of DCS. Added to this, JICS can only make non-enforceable
recommendations, and the Inspecting Judge is nominated by the
Minister of Correctional Services, which seems inappropriate for an
independent oversight body25.

Is legislative change enough?
It is important to consider that legislation must be implemented
correctly and effectively to stimulate real change. The issue of effective leadership of oversight bodies must be considered, if oversight
bodies are to perform their functions to the highest standard.

Discussion points
•W
 hat lessons can be learnt from the recent changes to the
Secretariat?
• What lessons can be learnt from the recent changes to IPID?
• H
 ow should these lessons be applied to the process of improving
JICS?
•W
 hat influence can leadership appointments have on institutional
effectiveness?
• H
 ow can the criminal justice sector better support the leadership
of oversight bodies to effectively implement their mandates?
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Independence adn Effectiveness of the Judicial Inspectorate for Correctional Services, October
2012, p.2.
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Outcomes document:
Oversight Bodies in Criminal Justice
General comments
Oversight bodies are fundamental from both the perspective of the
protection of human rights, as well as that of democracy-building. The
criminal justice system and its places of detention are places where
abuses of human rights can become endemic and systemic. Given
this, South Africans should be aware of the relationship between
oversight bodies, and other mechanisms of accountability, namely
parliament and ministerial accountability.
It is also important to remember that some of the issues raised around
institutional culture and accountability are not unique to South Africa
but are challenges faced by many oversight bodies internationally.
It might be that a one-size-fits-all approach to oversight in South
Africa is not appropriate, due to a variety of mandates and institutional objectives. This makes transparency and accountability even
more important.

A focus on JICS
The Judicial Inspectorate of Correctional Services (JICS) is an important body as it gives the public access to information that could not
be gained elsewhere. It is also crucial to highlight that JICS, through
Independent Correctional Centre Visitors (ICCVs), provides a unique
and direct line of communication between correctional facilities and
the outside world.
However, JICS has a variety of limitations on its current functioning.
There are a range of issues relating to the performance and management of the ICCVs. These include:
• T he ICCVS have limited capacity to resolve complaints, as their recommendations are not binding on the Department of Correctional
Services (DCS). The JICS has no power to refer cases directly to the
National Prosecuting Authority (NPA).
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• T here are no penalties for not cooperating with a JICS investigation
or with the ICCVs.
• ICCVs sign short-term contracts, which means that after learning
the job, they have limited time to implement their learning before
their contract ends. They are permitted to reapply for their positions, but for a limited number of times only.
• T his leads to the issue of job security: with a short-term contract,
ICCVs often end up being hired by DCS, and some ICCVs view
DCS as a longer-term job prospect. This creates trust problems
between ICCVs and inmates.
•T
 he ICCVs are operationally and administratively dependent
on DCS and correctional facility staff for the use of telephones,
computers and interview rooms. This makes it far less likely for an
ICCV to be critical of management. JICS itself is also operationally
dependent on DCS: they use the Department’s computers and
phones and depend on its staff for access and security. In particular,
JICS is also financially dependent on DCS: its budget comes from
DCS and is currently 0.1% of the Department’s budget.
• All the above issues lead to the inmates having little faith that
either JICS or ICCVs have the ability to help. This means a lowered
level of reporting as well as attempts to self-govern through illegal
activities, especially through prison gangs.
A further issue relating to JICS is that the institution is not well-known
and is not often debated in public discourse. Without a media presence or a vocal spokesperson, many of the challenges facing DCS
and JICS go unnoticed by the public and JICS consequently has a
low profile. They do not use the media to their advantage.

Discussions around other oversight bodies
The Civilian Secretariat for the South African Police Service (the
Secretariat) was briefly discussed as an example of an oversight body
that has been amalgamated into the department it is supposed to
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monitor. Section 208 of the Constitution of the Republic of South
Africa Act 1996 (Act No. 108 of1996) required that a Civilian Secretariat
for the Police Service must be established by national legislation to
function under the direction of the Cabinet member responsible for
policing. The purpose of the national Secretariat was to independently
advise the Minister of Police on all relevant policy matters.
To ensure its independence from the SAPS it was to be staffed by
civilians and reports directly to the Minister of Police. The effectiveness
of this body began to decline in 1999 and by 2003 was no longer
able to produce their own annual reports, and was subsumed under
SAPS reporting to parliament. The Minister of Police himself, when
discussing the revised legislation for this body, described its past
incarnation as one of a “historically dysfunctional nature”. In 2009, a
revamping of the Secretariat was deemed necessary by the Minister,
and resulted in the development of the Civilian Secretariat for Police
Act 2 of 2011.
The Civilian Secretariat is supposed to be financed from monies
appropriated by Parliament; and thus freeing it financially and legislatively from the SAPS Act. To date the National Commissioner of Police
remains the accounting officer of the Secretariat. The Independent
Complaints Directorate (ICD) was the civilian agency responsible for
investigating all deaths as a result of police action or while in police
custody and other public complaints of police abuse. It was established in 1997 under Chapter 10 of the South African Police Service
Act and fulfilled a Constitutional mandate for the provision of an
independent police complaints body. The ICD came under criticism
for a range of issues, primarily its lack of independence from the
South Africa Police Service (SAPS); and lack of adequate powers to
enforce and compel compliance. Thus, a revamped institution, IPID,
was established by the Independent Police Investigative Directorate
Act, 2011.
The Independent Police Investigative Directorate (IPID) was highlighted as having budgetary independence from SAPS – IPID’s funds
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come through the Treasury, thanks to new legislation. However, it
was emphasised that budgetary independence is not a magic wand:
IPID’s budget is still inadequate for its mandate, and the institution is
still viewed as closely related to SAPS in terms of its institutional relationship. One of the participants described the IPID as the “step-child
of the Ministry of Police”, whilst another pointed out that the voice
of the IPID is often supressed on issues deemed to be of “national
security”.

Solutions
The bulk of this roundtable discussion centred on the development
of potential solutions to some of the challenges facing oversight
bodies in South Africa. An over-arching issue that was identified was
the question of leadership – both leadership of oversight bodies, and
the overall ministerial responsibility for acting on recommendations
and working collaboratively with oversight functions.
Without independent leadership that is strong enough to counter
pressure from a range of actors, oversight bodies will be ineffective.
Similarly, if ministers responsible for acting on recommendations
and investigative outcomes are not accountable, oversight’s power
is substantially weakened.
Legislative change
• T he investigative powers of JICS need to be strengthened and it
needs to be able to recommend cases directly to the NPA.
• Should we be recommending quasi-judicial powers for JICS?
Location of the oversight bodies
• C
 onsider the location of oversight bodies and how this influences
their operations: Should IPID be placed in the Department of
Justice as opposed to Department of Police to ensure independence? Should all oversight bodies be housed in one department,
perhaps in the Presidency?
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• L ook to international examples as a solutions approach: How
has this contested space been successfully dealt with in other
countries, especially in emerging states?
Advancing the role of the ICCVs
• C
 an we further develop the link between the ICCVs and their
reporting, and Parliament?
• C
 an we further develop the link between ICCVs and Legal Aid, in
terms of prisoners realising their legal rights?
• I n light of the previous recommendations, should we make the
ICCVs reports public information? This should only happen after
a right of reply from prison authorities has been accorded, to
ensure fairness.
• A
 ddress ICCV staff turnover and/or create a network or catch-all
for retaining skills. The position should be made more professional, with extended training in psycho-social support, trauma
counselling and the detection of torture and abuse.
•  The physical/electronic constraints on the ICCVs should be
addressed as a priority. This includes, perhaps, the provision of
low-cost tablets and/or smartphones to the ICCVs, giving them
direct access to their reporting structure.
Placing emphasis on parliament’s oversight role
• Could we improve oversight bodies not only by strengthening
them, but by strengthening Parliament’s mandate when reporting
and debating on oversight issues? (i.e. introducing legislation that
requires reports from JICS to be debated in Parliament).
• H
 olding parliamentarians to account: Can we make issues of oversight a ‘political constituency’? Could we make oversight issues a
key public debate that holds politicians to account and that they
view as having political currency?
• O
 versight issues need to be in the public consciousness: how can
we galvanise public and political opinion on these issues?
54

Aligning the cultures of both police and correctional services to be
more human-rights orientated
•W
 e need to change the culture and the mindset of officials.
According to one of the participants, they have internalised the
belief that the prison or police station is their own personal fiefdom. He called the pattern of the treatment of offenders “purely
rotten”.
•Y
 et another participant reported that DCS officials are not conversant with new laws and regulations and often still use the old
version of the Correctional Services Act to carry out their duties.

Media output relating to Oversight Bodies in
Criminal Justice
Our prisons need a watchdog with teeth
13 January 2013
Sunday Times
Ruth Hopkins
MINISTER of Correctional Services Sbu Ndebele has condemned the
riots that broke out in Groenpunt prison on Monday, calling them
the worst in South African history. According to Ndebele: “There are
proper channels; as inmates there will be complaints; it is the right
of inmates to have their food and water.”
More than 200 inmates in the maximum security unit of the prison in
Deneysville in the Free State refused to eat
and set fire to the administration buildings
and some cells. They turned shower heads
and rods into handmade weapons and
pelted broken floor tiles at the warders.
The inmates were dissatisfied that their
complaints about food and a lack of training and rehabilitation programmes were
not being dealt with.
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At the end of November, inmates in the Mangaung prison in
Bloemfontein also put up a fight and a nurse and doctor were taken
hostage.
Interestingly, in neither case did inmates orchestrate escapes amid
the chaos and violence. There were no demands for getaway cars or
helicopters and no calls for ransom money.
Given the violent nature of the acts, their pleas were surprisingly
modest. The Groenpunt prisoners demanded improved conditions,
such as a better diet, education and rehabilitation programmes,
and the Mangaung inmates wanted to be transferred to a prison
in Gauteng so that they would be closer to their loved ones and
because they could no longer bear the often violent conditions
where they were.
If, as Ndebele claims, there are proper channels for grievances, why
are inmates resorting to drastic measures? The first port of call for
prisoners who wish to file a complaint is the Judicial Inspectorate for
Correctional Services, which is headed by an inspecting judge, Vuka
Tshabalala. The inspectorate’s mandate is to monitor and inspect
correctional facilities.
However, prisoners who have written to or spoken with the Wits
Justice Project complain that although the independent correctional
centre visitors who work for the inspectorate do register their complaints, there is no follow-up. Moreover, the inspectorate has not
been able to effectively address the serious issue of torture, despite
receiving and processing complaints about it.
The use of force by prison officials is not legally defined in the criminal
code. Inmates are punished disproportionately with electric shocks,
batons, leg irons and pepper spray.
It took a former inmate and his lawyer to litigate and legally address
this issue. In 2004, Bradley McCallum and 230 other inmates were
stripped naked, sodomised, beaten and given electric shocks in
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Port Elizabeth’s St Albans prison when warders retaliated for the
murder of a colleague in the prison. McCallum and his lawyer took
the case to the Human Rights Committee in Geneva, which ruled
that this treatment could be qualified as torture.
The inspectorate could play a role in decreasing and addressing
incidences of assault on and torture of prisoners if its findings and
recommendations could be legally enforced. Despite including figures on assault in its annual reports, in the past three years there
have not been any criminal prosecutions of officials implicated in
the assault and death of inmates.
This is not because the inspecting judge and his team are indifferent to the fate of prisoners, but because the institutional design
of his office does not allow for much interference in human rights
violations. The inspectorate is not an independent body, because it
is financed by and accountable to the Department of Correctional
Services. It receives complaints and notes them, but it has no investigative powers.
And, importantly, there is no legislation to enforce the inspecting
judge’s recommendations.
There should be a truly independent watchdog with the power to
intervene on behalf of this vulnerable group in society, in line with
international best practice. This is not only a matter of principle, but
can be one of life and death, as the spread of tuberculosis in prisons
has made clear.
The inspectorate has reported the spread of tuberculosis in prisons
for years, warning that it poses a huge risk. The spread of the illness
goes unchecked, which has allowed what should be a manageable pulmonary disease to rapidly infect and kill inmates, who are
crammed into overcrowded cells with poor ventilation, little sunlight
and scarce access to doctors and medication.
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This situation was addressed when a tenacious former inmate,
Dudley Lee, pursued a lengthy legal process that culminated in a
Constitutional Court judgment two months ago. It held that the
department had acted negligently by not respecting its own health
regulations and was therefore responsible for Lee’s infection with
tuberculosis. This will probably set a positive precedent for other
inmates infected with the disease.
When confronted with the multiple flaws in the prison system, the
department points at the shortage of qualified staff. However, there
is no lack of financial resources to fix this issue.
The first-quarter expenditure report of the department, presented to
the parliamentary portfolio committee three months ago, revealed
underspending in the programmes for incarceration, rehabilitation,
care and social reintegration — exactly the areas that caused the
Groenpunt and Mangaung inmates to riot.
The prison system provides a fertile breeding ground for more rioting.
The position of remand detainees, who comprise roughly one-third
of the total 160 000 prisoners in South Africa, is arguably worse
than that of the Groenpunt and Mangaung prisoners, who were
incarcerated in the sentenced section. There are 2 700 awaiting-trial
detainees — innocent until proven guilty — who have been locked up
for two years or more because the court system is severely clogged.
Educational facilities, including libraries, are non-existent in remand
detention centres. Inmates are classified as noncontact prisoners and
are therefore not allowed to touch their loved ones when they visit.
It is a matter of time before new riots erupt if the government does
not provide inmates with effective legal recourse when their rights
and dignity are infringed. The Department of Correctional Services is
violating its own rules and regulations by not addressing poor prison
conditions. Ndebele and the government need to recognise that there
are no “proper channels” for prisoners’ grievances. The office of the
inspecting judge should therefore be endowed with the power to
properly investigate and address human rights violations of prisoners.
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Give the JICS more power to investigate prison deaths
26 January 2013
Saturday Star
Hazel Meda
FOLLOWING the recent deaths of inmates at Groenpunt prison in
the Free State and St Alban’s prison in the Eastern Cape, civil society
organisations – including the Wits Justice Project and the Centre for
Applied Legal Studies – have criticised the Department of Correctional
Services (DCS) for failing in its constitutional obligation to guarantee
the safety of inmates.
The Detention Justice Forum (DJF) decried what it called the “general culture of impunity” prevalent in the DCS. In a press statement
issued on Tuesday, the coalition of non-governmental organisations
and community-based organisations highlighted problems such as
infrequent and inadequate sanctions against warders involved in
assaults and deaths of prisoners.
South Africa’s constitution guarantees the right to life and the freedom and security of the person to all citizens, including prisoners.
“The use of excessive force is prohibited by the Correctional Services
Act,” the DJF said.
According to DJF, the Judicial Inspectorate for Correctional Services
(JICS) has reported on a number of prisoner deaths involving correctional services staff through 2010 and 2011, but no officials have
been criminally prosecuted for these deaths.
The DJF also criticised the South African Police Service for failing to investigate the prison deaths adequately, and the National
Prosecuting Authority for its apparent unwillingness to prosecute
the officials implicated.
The civil society organisations called for an overhaul of the investigative process used in cases of prisoner assaults or deaths.
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One key proposal is that the NPA should report to Parliament annually,
explaining why it has declined to prosecute cases of prison assault
and death.
Another proposal is the strengthening of JICS, which currently has
limited powers to investigate allegations and can only make recommendations to the Minister of Correctional Services.
The DJF said JICS should be given the mandate to investigate DCS
officials implicated in deaths and assaults.
“JICS’s governing legislation should be reviewed to enhance its structural independence from DCS. It must be administratively and financially separate from DCS,” said Nooshin Erfani-Ghadimi, co-ordinator
of the Wits Justice Project.
She further explained that “the process to appoint the Inspecting
Judge should be reviewed to enable stakeholder consultation and
a more rigorous vetting. The Minister of Correctional Services should
be removed from the process”.

Head of prisons legal oversight body under a cloud
5 September 2013
The Star
Ruth Hopkins
The chief executive of the Judicial Inspectorate for Correctional
Services (Jics), Adam Carelse, has been placed on special leave amid
allegations of misconduct, possibly including sexual harassment.
Jics is a legal oversight body that monitors and reports on prisons
and inmates’ rights throughout the country.
On Monday, two high-level officials of the Department of Correctional
Services (DCS) visited the Cape Town head office of the inspectorate
for a meeting with Carelse. They then called all staff to the boardroom and told them that Carelse was being placed on special leave
following allegations of misconduct by staff members. No further
information was provided.
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JICS director Mike Masondo has since been appointed acting chief
executive. The simmering conflict first came to light when the parliamentary portfolio committee for correctional services visited Jics’s
offices in April. Several staff members shared their concerns with
the MPs. Committee chairman Vincent Smith said: “We heard very
serious allegations, ranging from sexual harassment to employment
conditions. We advised the employees to speak to their superiors and
to submit letters of complaint to the relevant authorities.”
The employees asked for a private meeting with the portfolio committee members. This took place on May 8. The portfolio committee
then sent a letter detailing the allegations to Vuka Tshabalala, the
inspecting judge for Correctional Services, who heads the inspectorate. Public Protector Thuli Madonsela was also informed of the
situation.
The inspecting judge then briefed the national commissioner for
correctional services, Tom Moyane, as is required by law. Moyane
dispatched the two officials, one of whom was Teboho Mokoena,
the chief deputy commissioner for human resources at the DCS.
“We first had a consultation with Mr Carelse. He was shocked, but he
took the matter (seriously), and he understood and respected the
request from the national commissioner that he (Carelse) take special
leave until the investigation into the allegations has been finalised.”
Mokoena said a person would be appointed to carry out the investigation, but it is not clear if that will be someone from within the
DCS or an external person.
“It is critical we get to the bottom of this. At the moment we are unable
to confirm the allegations related to sexual harassment. Mr Carelse,
therefore, remains innocent until we finalise this investigation.”
The Public Protector has given the DCS 60 days to respond to the
allegations.
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The prison oversight body and the department it is supposed to
monitor have been embroiled in a dispute about their mandate for
several months. At the heart of the matter is the independence, or lack
thereof, of the inspectorate. Jics is entirely financed by Correctional
Services and falls under the DCS’s human resources and disciplinary
procedures. But the entity is also supposed to monitor and report
on any wrongdoings at DCS prisons.
The Detention Justice Forum, a collective of NGOs working in the
field of criminal justice, referred to this uneasy power relationship
in a media release it issued following the news of Carelse’s special
leave. “Jics is a crucial part of the DCS accountability system and was
established… as an institution that is meant to be operated separately
and independently from DCS.”
Calls to amend the legislation in this field have mostly gone unheard.
On May 22, Judge Tshabalala and Carelse complained before the portfolio committee on correctional services that the DCS had blatantly
ignored Jics’s reports about prison riots, deaths and torture in prisons.
Mention was also made of severe accommodation and funding
problems for Jics. The Durban office, for example, does not even
have a fax or network printer, while the DCS has underspent R894
million in the 2011/2012 financial year. “There are no links between
this healthy discussion and the allegations of misconduct against
Mr Carelse. If you want to address Jics’s independence, then the law
has to be amended first. As it stands, we have correctly followed
the disciplinary procedure set out in the Correctional Services Act,”
Mokoena said.
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Administrative Inefficiency in
the Criminal Justice System

4.
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framing the debate

The Wits Justice Project receives letters from inmates in correctional
facilities around Gauteng and the rest of South Africa. A steadily
increasing rate of letters about missing court transcripts prompted
the selection of administrative problems in court as an important
Justice for Breakfast debate. A typical letter received by the Wits
Justice Project on this issue is reproduced below:
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Concept note:
Administrative Inefficiency in the
Criminal Justice System
Solomon Thekathi tried – unsuccessfully - to access his court transcripts
for over eight years, to apply for leave to appeal his sentence. He spent
more than R25 000 in fees to transcription services, trying to obtain a
copy of his records, which were repeatedly stated as lost. After requesting assistance from the WJP, a senior journalist managed to locate his
records in three weeks. Musa Dlamini’s situation has been a less expensive
enterprise, but with a similar problem: he has spent over R1300 on trying
to access his records, and has been repeatedly told that his transcripts
are missing. He cannot appeal his sentence without a record of his trial.
Over the past two years, applications for assistance with missing transcripts have been a very common request for the Wits Justice Project.
Missing transcripts issues are second only to requests for assistance
with leave to appeal, and transcript irregularities are often found to
be part of other problems that inmates request assistance for.
The root of this problem appears to be multi-faceted:
• o
 lder transcripts, stored in a facility in Midrand, have not been
electronically converted;
• some transcripts are stored in a different facility to charge sheets;
• s ome transcripts have been incorrectly assigned to case numbers;
and
• s ome court proceedings have simply not been recorded and
therefore do not exist at all.
The issues linked to missing transcripts point to an urgent need for
increased accountability, more rigorous training and high levels of
discipline of court clerks and their managers, a competency highlighted by the now-disbanded Justice College as requiring attention,
during interviews in 2012.
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Thekathi’s case is unfortunately a common issue raised by those
embroiled in finding (fighting and paying) their way through the
criminal justice system. The inability to locate crucial documentation,
from charge sheets and dockets to court transcripts, remains a major
obstacle in the administration of effective and speedy justice. This is
a violation of the human rights of those in custody.
The chain of information management can have even more devastating effects. Consider the case of Nomatter Johnson, who has been in
remand detention for over seven years. The Head of his Correctional
Facility referred his case to the Randburg Magistrates Court under a
new piece of legislation enabling a court referral of anyone held in
remand for more than two years – the so-called Section 49G provision. After seven years in remand, the court is unable to locate this
referral document that was sent from the Department of Correctional
Services. He remains in custody until the document can be located or
re-submitted. This too is a violation of his human rights. In addition
it brings into stark relief a criminal justice system that is struggling
to manage information and consequently, experiencing difficulties
administering justice speedily and effectively.
A further administrative challenge facing courts in Gauteng is the
issue of translation services. Translation and interpretation has been
under-resourced throughout the criminal justice system, and this
issue is now compounded with the high level of international languages represented in Gauteng’s courts. A further problem is that
a translator used for a police investigation, such as interviews or
interrogation, may not also be used during court proceedings. Thus,
all criminal justice stakeholders need to be able to call on separate
teams of language experts. These resources do not seem to be available at present. This further undermines the ideals of justice for all.
Administrative inefficiency is not limited to courts. The issue of poorly
completed police dockets, and charge sheets with key discrepancies,
has also been highlighted by WJP’s experience. Bheki Mdandana has
applied to the WJP for assistance with his leave to appeal: his court
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transcript shows his sentence to be handed down as 18 months –
however, his charge sheet recorded 18 years, and he is unclear as to
which sentence he should be serving. WJP has been sent the cover
sheets of police dockets which show that investigating officers are
recommending bail be denied to the accused, without stipulating
the reasons, as per the cover sheet requirements. This disregard of
due process is in contradiction to South Africa’s rule of law.
Aside from the injustices and human rights violations, what is clear is
that those working in the criminal justice system are under-resourced
administratively. A heavy workload will result in over-burdened personnel being unable to complete paperwork that becomes crucial
when cases need to be reviewed or appealed. Low productivity and
limited results are likely to yield a corps of administrators with little
interest in serving justice.
In the South Africa Police Service’s (SAPS) 2013 budget vote, the ratio
of support staff to line function staff is stated as 0.2:1 – which is the
equivalent of 1 support staff member for every 5 line function staff
members26. In the 2013 budget vote, the Department of Justice
and Constitutional Development (DoJCD) stated that their ratio of
support to line function staff is 1:727 , and reiterated its commitment
to providing quality administrative support to the justice system:
“The department further undertakes to facilitate the effective and
efficient resolution of disputes by providing accessible, efficient and
quality administrative support, thereby improving finalisation rates
of cases, efficiencies and backlogs of all criminal, civil and family matters by the courts and justice service points”28 . It is unclear whether
the ratios for either the SAPS or the DoJCD are aligned to detailed
task requirements and/or performance with in either organisation.
26
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What emerges is a picture with several critical disconnections, the
results of which are human rights violations, high personal cost for
those in custody, high frustration, and limited productivity with
limited results - and consequent low morale - for administrative
personnel and managers.

Discussion points for Justice for Breakfast
1. W
 hat is preventing enhanced efficiency? Who should be sanctioning effective actions regarding appeals?
2. W
 hat kind of change is required within the Criminal Justice System
to make these systemic flaws exceptional rather than the norm?
3. W
 hat would the ideal administrative staff ratio be in the criminal
justice sector? Would more administrative staff result in improved
administration, or could an investment in training and developing
of current staff to perform more tasks better, be a wiser choice?
4. W
 hat are the practical solutions that can be implemented immediately to support and/or ease the administrative burden on the
criminal justice system?

Outcomes Document:
Administrative Inefficiency in the
Criminal Justice System
The inability to locate crucial documentation, from charge sheets
and dockets to court transcripts, remains a major obstacle in the
administration of effective and speedy justice. Over the past two
years, applications for assistance with missing transcripts have been
a very common request for the Wits Justice Project. Missing transcripts issues are second only to requests for assistance with leave
to appeal, and transcript irregularities are often found to be part of
other problems that inmates request assistance for.
In light of these requests for assistance, the Wits Justice Project and
the Crime, Policing and Criminal Justice Programme at Wits P&DM
co-hosted a roundtable that brought a range of stakeholders together
to discuss administration in Gauteng’s courts. Several operational
issues came to the fore in the discussion that examined the causes
of administrative malfunction.
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Outsourcing transcription: challenges and progress
made?
If the Department of Justice and Constitutional Development (DoJCD)
are outsourcing transcribing and recording of court records, it is up
to them to provide these service providers with a benchmark of
the quality expected. The problem is that poor quality or missing
records can be remedied if the person in question has the financial
resources to pay expensive lawyers’ legal fees. Poorer people cannot
afford to hire lawyers to help them remedy their situations, so poor
court record-keeping weighs heaviest on the socio-economically
disadvantaged.
Staff motivation and attitude is important. People responsible for the
capturing, transcribing and safely maintaining records of criminal
proceedings (from police dockets to court records) must understand
the importance of their work – administrative errors can have real and
tragic consequences. Administrative staff are not seeing the bigger
picture – they are not seeing the impact of their work and what they
are doing. As tis attendee stated: “We need a Human Resources system
that recognises the value of administrators, which would result in
less demoralisation from staff”. A suggestion here was encouraging
clerks and other administrative staff to visit prisons and undergo
sensitisation training.
In terms of administrative inefficiency, it is not always the people
at fault, but the fact that South Africa’s systems for record-keeping
are inefficient. As one attendee stated: “You can conduct as much
training as you like, but it all depends on the system you have to work
with – if the system is poor, there is not much to work with then”.
This problem is compounded by the fact that compliance with management policies is poor. Management and monitoring is crucial, and
people who are violating or not complying with management policy
should be named and shamed – or better trained. In Gauteng, the
situation is that people have often been escalated into management
positions without adequate training. Good departments are good
because they have excellent accountability.
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Staff ratios and complexities of service provision in
courts
In terms of staff ratios for administrative support, it is impossible to
ascribe a generic figure to this, as it is a much more complex matter
than simple statistics. What is needed is to address support staffing levels on a court by court basis, regarding each court’s specific
needs. It is also important to note that great performance relies on
individual will and the court environment, not only statistical staff
ratios. It is also important to note that along with staff support,
modernisation of court systems can help with efficiency – and the
DoJCD highlighted the fact that digitisation and modernisation are
in the pipeline for our courts.

Missing transcripts and the efforts to recover them
The missing transcripts issue has been high on the priority list for
the DoJCD. The problems began in 2006, when there was a transition
of service providers. During the transition of court records from one
provider to the next, there was an IT glitch: the server containing the
court records from the outgoing service provider crashed.
The DoJCD then began the lengthy process of attempting to recover
these lost records. Firstly, there was an audit of how many cases
had been lost; and an IT team was put together to attempt recovery. Unfortunately, the newly recovered server also crashed. At the
current time, the DoJCD has a record of all the cases that have been
affected by these IT problems and is pleased to announce that they
have restored functionality to the server, and progress is being made
in dealing with backlogs. Of the cases affected by the server crash,
80% have been reconstructed, and the DoJCD has partnered with all
stakeholders, including LegalAid South Africa, to assist in dealing with
the backlogs by prioritising those cases which have been delayed.

70

Relationships among stakeholders
It was emphasised that it is important to keep JICS and the Department
of Correctional Services in the loop, as they can be instrumental in
passing information and updates on to inmates, who are otherwise
unclear and uninformed about changes and progress in court record
procedures. It was also stressed that a missing transcript should not
be treated as a “get out of jail free” card, and all stakeholders must
be informed that due legal process must be followed.
In terms of punitive measures for court transcription service providers,
the DoJCD reported that financial penalties are built into the service
level agreements, and contacts have been cancelled based on poor
performance, so court record transcribing services are being held
accountable.
An over-arching change that could benefit the storage and management of court record would be an alteration in the legislation
that allows the destruction of hard copies of court records if soft
copies are appropriately provided. This would assist with clearing
space and avoid the time delays of searching for hard copy records
by hand – the DoJCD is focused on using technology to assist, but
these things do take time and money.
A further comment was regarding the gap in communication between
the DoJCD and a wide range of non-government stakeholders. It was
agreed that this communications gap would need to be addressed
by further interactions and meetings. It is also important to develop a
two-way path of communication between government and non-government stakeholders in the criminal justice system. It was also
highlighted that the media has a strong role to play in responsible
court reporting and information dissemination.
A final suggestion was using current ICCVs to train as community
advice officers and paralegals. There was a concern that ICCVs may
not have a broad enough knowledge base to take on a new role, and
it was suggested that there is space for both professions.
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Media output relating to
Administrative Inefficiency in the
Criminal Justice System
Justice delayed due to problem of lost court records
16 November 2013
The Saturday Star
Kyla Herrmannsen
Missing court records and administrative errors continue to cause
court delays. Ever since his conviction for drug-dealing in 2009,
*Samuel Khune has tried to file an application for leave to appeal.
Yet, Khune, who is serving a 12-year sentence in the Eastern Cape’s
Mdantsane Correctional Centre, has still not had his day in court.
Though the constitution states that “every accused person has a
right to a fair trial, which includes the right to appeal to, or review
by, a higher court”, the reality is a different matter. Missing transcripts
and court records continue to plague sentenced offenders in their
attempts to exercise this right. In Khune’s case, the tape-recordings
of his case have disappeared.
This seemingly administrative issue is not just bureaucratic. It profoundly affects the lives of those behind bars and violates their
constitutional rights. However, a judgment in the Western Cape High
Court earlier this year offers some hope to sentenced offenders –
missing court records may now be grounds for releasing convicted
criminals who are unable to appeal their convictions because of the
lost records.
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An application for leave to appeal cannot proceed without access
to court transcripts. When the records are unavailable or shown to
be missing, it falls on the magistrates to reconstruct the case on the
strength of their notes. This lengthy process leads to further unnecessary court delays.
In Khune’s case, efforts to reconstruct records on the basis of the magistrate’s notes were said to be not thorough enough by the director
of public prosecutions in Grahamstown in June. Judge Sytze Alkema,
of the Grahamstown High Court said, in relation to Khune’s case, that
the problem of lost records was becoming more and more common.
Leading to further delays, he ordered Khune’s case be removed from
the roll to allow for the missing tapes to be found and transcribed.
A frustrated Khune asked, “Why they take long time to finalise this
appeal? Really I’m suffering and my family outside they’re suffering.”
Khune is not alone. In 2009, 440 prisoners were unable to access their
transcripts in the Gauteng region – they were told their records had
been lost or were “inaccessible”. In addition, Legal Aid Johannesburg
requested 200 transcripts over a 24-month period and none were
provided.
In 2010, an audit of 54 cases at the Johannesburg High Court revealed
that, on average, prisoners had to wait two years from the date of
lodging their leave to appeal application until they received their
court records.
Take Pieter Davids, for example. He was convicted of murder in 2005
and sentenced by the Bredasdorp Regional Court to 15 years in
prison. Davids’s leave to appeal was delayed by years because “tape
recordings of the proceedings could not be traced” – the records the
high court needed to consider his appeal were missing.
Judge Lee Bozalek of the Western Cape High Court ruled that the
“excessive delay” in accessing justice “amounted to a miscarriage of
justice”. Davids was released.
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Though Bozalek highlighted “several other instances of missing
records in the same courts”, a precedent has not been officially set.
Other sentenced offenders who face the reality of lost or missing
court records have not had their cases set aside.
Administrative errors such as incorrectly transcribed records also
play a role in creating unreasonable delays. Service provider iAfrica
Transcriptions is responsible for transcribing court proceedings in
the Gauteng and Limpopo regions.
iAfrica Transcriptions inherited a system in disrepair – the previous
service provider’s IT system crashed in 2006, resulting in thousands
of lost records. To date, iAfrica Transcriptions has restored 80 percent
functionality to the system, managing to retrieve records affected
by the crash.
However, administrative issues and human error involved in physical
transcription sometimes mar this success. According to an administrative clerk in the appeals office at a Johannesburg-based court,
“iAfrica Transcriptions makes mistakes, a lot of mistakes”. These mistakes, she noted, led to court delays.
Take the case of *Eric Mkhize, who is serving an 18-year sentence
for robbery in Baviaanspoort Maximum Centre. His leave to appeal
was dismissed in 2012. A frustrated Mkhize, who has been trying to
petition the court ever since, said “up to this day my petition is still
stuck in their offices”.
The reason? Another court clerk, who processes and prepares petition files to be sent to the South Gauteng High Court, picked up an
irregularity in Mkhize’s paperwork. He noticed that Mkhize’s charge
sheet stated 18 years while the sentence handed down in the final
court judgment – as recorded in the iAfrica Transcriptions transcript
– read 18 months.
The clerk requested that the court recording – an audio file on CD –
be retranscribed to clarify the sentencing inconsistency.
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The “new” transcript subsequently confirmed that Mkhize had been
sentenced to 18 years.
In the initial transcription – the one used by Mkhize’s attorney Ace
Ndou in his leave to appeal trial – not only was the sentence incorrectly transcribed, but entire sections of the court proceedings were
omitted – including entire sections of witness and expert testimony.
Tired of administrative errors such as the one relating to Mkhize’s
case, the court clerk said: “Every week we find a mistake somewhere.” According to the Department of Justice and Constitutional
Development’s director of district courts efficiency services, Mahomed
Dawood, service-level agreements are established with all service
providers, such as iAfrica Transcriptions, and financial penalties apply
for work that is sub-standard.
Yet Hertzog Nel, the director of iAfrica Transcriptions, says: “We
can only transcribe what we can hear from the actual recording…” He maintains that this is “the first time something like this
has happened” and says that the matter is being investigated.
* Names changed to protect anonymity
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Afterword
Journalists, lawyers and social justice campaigners often
work in atmospheres of adversarialism. Journalists see
themselves as watchdogs, trained to be sceptical of those
with power, to question those in authority and to be vigilant in exposing untruths. Lawyers, of course, work in a
court system based on the contestation of versions, facts
and viewpoints. Campaigners usually work through journalists and lawyers to bring disruption and dispute. On the
other side, those in government often feel themselves under siege, faced
by this barrage of adversarialism, their hands often tied behind their
backs because of the nature of their positions in large bureaucracies.
So what happens when you bring these groupings together over coffee
and croissants? What occurs when you gather in a safe space and say
we are all interested in improving the justice system, though we do it
in different ways and from different angles and from behind different
barricades? For one thing, you discover quite quickly that the adversarial
system can produce a lot of noise, but not always successful communication. You learn all sorts of important things, such as why there there is
such a problem of missing court transcripts and what is being done to
fix it; or that there are important experiments in using paralegals in all
corners of the country; or why there are still people in prison because
they could not pay bail of just a few hundred rand. You are forced out
of your silo, out of your comfort zone. You are forced to see different
perspectives of the same problem. You may even see a bigger picture,
the bird’s-eye view of a problem you were only seeing from your own
bunker. All the better if you do this over a good bacon and eggs.
The Justice for Breakfast events were notable for bringing together a
diversity of different institutions and individuals from all parts of the
criminal justice system, both inside and outside of government. We
could exchange perspectives, make linkages, build alliances, share
information … the full range of value which falls under that loose and
over-used term, networking.
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Such an event opens possibilities for partnerships, collaboration and
sharing, reminding each one of us that we cannot take on the challenge
of a complex justice system without each other, that just because we
are sometimes adversaries in a tug-of-war does not lessen the fact that
we need each other at the other end of the rope, that if one side lets
go, the other will fall down.
There was a deliberate plan to record the discussion and outline outcomes, particularly those that pointed to concrete steps forward. The
system is still contested and the solutions still fought over, so after
breakfast everyone goes back to their desks, or barricades, or keyboards,
to take up their previous positions. Hopefully, though, they do so with a
little more knowledge and awareness which may inform their activities,
some connections and linkages which can be put to use over time,
and the nourishment - both physical and mental - of a good breakfast.
Professor Anton Harber,
Caxton Professor of Journalism and Media Studies
Head of the Department of Journalism at the University of the Witwatersrand
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