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Preface
This is the second edition of the Anthology of the Justice for Breakfast roundtable 
debates. These debates have continued to provide a space for practitioners, academics 
and members of civil society to engage frankly on the challenges that face the criminal 
justice system in South Africa and beyond.

Justice for Breakfast is a partnership of the Wits Justice Project and the Public Safety 
Programme at the Wits School of Governance.

The Wits Justice Project (WJP) aims to combine journalism, advocacy, law and educa-
tion to make the criminal justice system work better for all. The WJP is a project of the 
Journalism Department of the University of the Witwatersrand in Johannesburg (Wits).  
It explores new notions of journalism and social responsibility by bringing together a rare 
combination of investigative reporting and advocacy. In 2014 the WJP received funding 
through generous donations by the Raith Foundation, Open Society Foundation of South 
Africa, Canon Collins Educational and Legal Assistance Trust, the Joffe Charitable Trust 
and the Claude Leon Foundation.

The Public Safety Programme at the Wits School of Governance was re-established in 
2012 to provide the public sector, including the police agencies, skills to better meet 
the challenges of democratic policing and safety in communities.  This broad-ranging 
area of work is achieved through education and training, through research, and through 
stakeholder engagement and outreach.

The value of the Justice for Breakfast roundtable debates is that they create a safe, 
confidential space for unpacking the causes of challenges, blockages and inefficiencies 
in the criminal justice system.  This opens opportunities for gleaning first-hand insights 
into the complexities of the challenges experienced by practitioners at the coalface of 
delivering justice in South Africa.  

Discussions that ensue focus predominantly on deepening understanding and finding 
solutions.  

As this Anthology shows, the difficulties of operating, in South Africa and the region, to 
protect people against human rights violations and to ensure broader access to justice 
are common themes throughout the various roundtables. So too, accountability, and the 
effective distribution and monitoring of resources, emerge as critical success factors 
to building trust between people and the authorities in the criminal justice system. 
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This publication is about the Wits Justice 
Project’s (WJP) Justice for Breakfast sessions 
held in 2014. The four sessions are an eye 
opener in relation to the critically important issue 
of transforming the criminal justice system. 
This transformation will ensure criminal justice 
moves from a culture based on abuse of human 
rights, to a human rights culture that promotes, 
deepens and enhances social justice in line with 

democratic global, regional and constitutional human rights standards.

The four breakfasts reveal a pattern and trend that are a cause for 
concern in that it appears that the past continues into the present, with 
widespread systemic issues that if not arrested will simply entrench 
a culture of abuse of rights, of especially pre-trial detainees. Such  
systemic issues that plague the criminal justice system are well high-
lighted clearly across all four breakfasts. A key issue is policing for a 
democratic society when the history is policing as a way of controlling 
society. 

An important theme emerging from across the breakfasts is the 
accountability to the public of various parts of the criminal justice 
system and in particular in the interface between law enforcement 
agencies and specifically poor communities characterized by poor 
socio-economic conditions and crime. It is often said that the experi-
ence of the criminal justice system is shaped by patterns of inequality 
in society with the least powerful and disadvantaged communities 
facing the brutal brunt of the law. The breakfasts confirm this pat-
tern and raise the question of differential treatment of citizens in a  
constitutional dispensation that is anchored in equality before the law. 

FOREWORD
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An important dimension of this situation that the breakfasts expose is 
the mistrust that such communities have of law enforcement agencies 
and officers, which undermines effective law enforcement because 
of lack of cooperation. In the end what emerges is a vicious cycle in 
which justice is the loser with detrimental effects of members of these 
communities. 

The value of the breakfasts are the suggestions that emerge about 
what reforms are needed to decisively change the current patterns of 
continuity from the past and bring to reality the promise of a criminal 
justice system firmly based on a democratic human rights based culture 
in which the criminal justice system works for and with communities. 
In this regard, the breakfasts do not shy away from pointing out the 
difficulties of breaking with an unjust past and ushering a new culture, 
because among other things reforming the criminal justice system is 
linked to other challenges of creating a democratic society in which 
active and participatory promotion of social justice by all sectors in 
society is the norm. The reforms, if carried out successfully, would 
definitely shift the criminal justice system closer to the social justice 
we all would like to see and experience.
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A Regional look at Remand Detention
18 March 2014

Introduction

This roundtable focused on what was then the draft Southern African 
Development Community Guidelines on the Management and 
Treatment of Detainees. It was presented by Ms. Emilia Siwingwa, 
the programmes Director of the SADC Lawyers Association.

(SADCLA) is a voluntary lawyers’ formation comprising twelve 
institutional members from twelve of the fifteen countries in the 
Southern African Development Community (SADC). Its vision is to 
promote and uphold the rule of law without fear or favour. It undertakes 
human rights, rule of law and democratization activities.

The premise from which the Draft Southern African Development 
Community Guidelines on the Management and Treatment of Detainees 
(hereafter, the Guidelines) were developed is the universality, immu- 
tability and inalienability of human rights and human dignity. Added 
to this are the various regional and international instruments that 
guarantee such rights. These instruments include:

 •  United Nations Convention against Torture and other Cruel, 
Inhuman and Degrading Treatment or Punishment and the 
Optional Protocol thereto;

 • Universal Declaration of Human Rights; 
 • The African Charter on Human and People’s Rights;
 •  International Covenant on Civil and Political Rights and the 

Optional Protocol thereto;
 • International Covenant on Economic, Social and Cultural Rights.

Justice for Breakfast
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Overview of the SADC Guidelines 

Between 2010 and 2011, SADCLA undertook to assess the situation 
and welfare of prisoners as well as the condition of prisons aiming to 
pass on recommendations to responsible authorities for improvement 
of both. Bearing in mind that the prison visits were formally requested 
and agreed to, this implies that the facilities were prepared for the 
visits and were seen at their very best.

Comprehensive reports were received from the Democratic Republic of 
the Congo, Namibia, South Africa, Swaziland, Tanzania, and Zambia, 
and the following findings were made:

 •  Capacity – overcrowding by over 130% or 200% in extreme 
situations. Overcrowding compromises the health and safety of 
inmates, infringing on their dignity and human rights;

 • Mixing of remand detainees with sentenced prisoners;
 • Meals – one meal a day;
 •  Poor conditions – (cleanliness, ventilation, light, adequacy of 

space, clothing, bedding);
 •  Portable water – some sources were bore holes sunk next to pit 

latrines;
 • Medical care – available disproportionally to the population;
 • Education – non-existent;
 •  Rights of vulnerable groups are questionable – not easily 

ascertainable.

The draft Guidelines were adopted by the SADCLA Annual General 
Meeting on 23rd August, 2014 in Victoria Falls, Zimbabwe, and apply 
to the management of detainees in pre-trial detention, awaiting sen-
tence and to those serving sentences following a legally recognised 
trial through a national court system of a SADC country. Places of 
detention where such detainees are held include police cells and  
correctional facilities housing either remand detainees or those serving 
prison terms.
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These guidelines will not apply to the management of detainees held 
in terms of military disciplinary or court martial proceedings or any 
proceedings outside of the nationally recognised criminal justice 
delivery system. 

The Guidelines are intended to show the spirit in which places of 
detention should be administered within the framework of the rights 
and duties espoused by international and regional law and principles, 
as well as those set out in the African Charter on Human and Peoples’ 
Rights and the SADC Treaty which aims at safeguarding the rights and 
dignity of humankind.

There is growing international consensus that pre-trial detention has 
negative implications on the rights of the detainee and the socio- 
economic wellbeing of the detainee, his/her immediate family and 
the wider society. 
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As such, the justice delivery systems of the region must seek to 
avoid pre-trial detention as much as possible and only resort to such 
measures where alternatives are either unavailable or will not serve 
the interests of justice.

There is also growing international consensus that one of the measures 
to protect society against crime is to ensure - so far as possible - that 
upon his or her return to society a detainee is not only willing but 
able to lead a law-abiding and self-supporting life. Therefore, these 
Guidelines have been developed with a view that the responsibility 
of correctional facility administration shall be discharged in keeping 
with a State’s social objectives together with its fundamental respon- 
sibilities for promoting the well-being and development of all members 
of society, including inmates.

In view of the current disparities in the legal, social, and economic  
conditions within the SADC region, it is possible that these Guidelines 
may not be holistically applicable at all times in each of the SADC 
Member States. However, they aim to establish a regional minimum 
standard for the management of places of detention and treatment of 
detainees in the SADC region which all SADC Member States should 
aspire to and progressively seek harmonization of the systems as 
regards to: 

 •  protecting and ensuring the treatment of all detainees in a humane 
manner with respect due to their inherent dignity as a human 
person;

 •  improving management practices in individual correctional 
facilities and to increase transparency and efficiency within the 
correctional services according to international standards;

 •  enhancing the professionalism of correctional services staff and
   improving their knowledge and skills, as well as working and 

living conditions; 
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  •  creating an enabling environment for civil society to collabo-
rate with the correctional services administration with regard 
to improving the conditions and treatment of inmates and the 
working environment of correctional facilities; 

 •  Safeguarding the rights of pre-trial detainees in an effort to ensure 
that their stay in places of detention before trial is kept to the 
minimum. 

Produced as a tool for SADC Member States and citizens, it is antic-
ipated that these Guidelines will influence the creation of the needed 
institutional frameworks, enabling environment and adequate legislative 
provisions to protect society as a whole. It is also envisioned that they 
will strengthen the administration of criminal justice, safeguard the 
rights of detainees, improve correctional facility conditions, promote 
the rehabilitation of detainees and facilitate the coordination between 
the police, prosecution, judicial and correctional facility administration 
systems. It is thus imperative that sates take it upon themselves to 
commit to the minimum standards explicated above.

Discussion

Those in attendance included representatives from Legal Aid South 
Africa, South African Development Community Lawyers Association, 
Department of Correctional Services (DCS), and The Centre for Applied 
Legal Studies (CALS), Judicial Inspectorate for Correctional Services 
(JICS), Department of Justice and Constitutional Development and 
other interested stakeholders.

Matters prioritized for discussion at this meeting included overcrowding 
in correctional centres, alternative sentencing, restorative justice, and 
remand detention management. 
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Other points included prioritizing poor living conditions insides prisons; 
as well as addressing the fact that remand detainees often remain in 
custody for lengthy periods without having been convicted of any 
offence. The issue of pre-trial detainees’ vulnerability to torture and 
other ill-treatment was also highlighted as a challenge. 

The need for paralegals to be better streamlined with the legal  
profession was highlighted, emphasizing the fact that if paralegals are 
included in justice service provision, there could be a huge reduction 
in the number of remand detainees, amongst other benefits. The 
roundtable identified a need for community paralegals to be deployed 
to smaller communities, where there is a shortage of trained lawyers. 
As they have the skills and training to provide basic legal services, as 
well as a good knowledge of the day-to-day functioning of the justice 
system, they can help make a difference for many caught up in the 
criminal justice system. Often, physical access and financial resources 
are barriers when it comes to accessing legal advice, and paralegals 
can fill this gap.

The group also discussed the need to ensure that the rights and 
well-being of detainees are respected and upheld; this goes hand in 
hand with the behavioural change of the detainees and the correc-
tional facilities staff members, in terms of understanding what level 
of service provision is expected in institutions that respect human 
rights and dignity.

The roundtable concluded with a call for all interested parties to read 
the full Guidelines and submit comments to SADCLA, in preparation 
for the SADC Summit of Heads of State in 2015.
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Reflections on the state of criminal justice 
24 July 2014

Introduction

The main discussant was Sean Tait, the Executive Director of the 
African Policing and Civilian Oversight Forum, based in South Africa 
and working on the continent. Tait began by stating that twenty years 
after South Africa’s first democratic elections is an opportune time to 
review the state of the criminal justice sector. 

The shift to a human rights-based framework for justice that serves 
all South Africa’s inhabitants is large undertaking. Moving to a more 
democratic way of policing and providing safety in all South African 
communities, ensuring that the rights of those detained and held in 
detention are upheld, and that through administrative and legal services 
people have access to justice are weighty tasks. In the twenty years 
since democracy, gains have been made. 

Sean Tait

Justice for Breakfast
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Yet there is much work to be done. Access to a fair trial, transforming 
the police and the correctional services are ongoing processes and 
building capacity in this area remains challenging. Establishing a cadre 
of officials who live the principles of human rights, and providing ade-
quate resources to ensure is a growing challenge.

The past few years have also seen relatively ‘new’ crimes legislated 
on - criminalising torture, for example - and the new administration 
after the election in 2014 presents opportunities for further reflection 
and engagement.

This Justice for Breakfast was hosted after a two-day Criminal 
Justice Lecture Series co-hosted by APCOF and the Wits School of 
Governance. Tait’s input at the breakfast provided a summary of the 
lecture series.
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Discussion 

The first key issue posed by Tait was whether our current criminal 
justice regime would remain affordable in the coming years. The 
administration of justice has a budget of R17 billion; Corrections is at 
R20 billion; the police budget is at R70 billion and has had an annual 
14% increase over the past few years. This is approximately R100 
billion a year spent on criminal justice. The question begging is: with 
what kinds of results? Tait argues that throwing more money at the 
criminal justice system will become less likely in the coming years, 
he suggest that this pot of money could be put to more effective use 
for greater results. Added to this is that in considering South Africa’s 
other challenges in the education, health and job creation sectors, the 
allocations to criminal justice are significant. 

The second key issue raised by Tait was that of the citizen’s voice. 
South Africa’s brutal policing history, its persistent inequality and the 
perceptions of police being in support of the position of capital has 
created considerable tensions, some manifesting themselves in the 
form of “service delivery protests” and others in serious incidents of 
public violence, such as at Marikana. The nexus of capital interests, 
public interests, and policing will continue to be a source of tension 
that challenges access to justice and raise matters such as the crim-
inalisation of the poor.

In contrast to this the re-emergence of a crime prevention discourse 
also appears as on the criminal justice landscape. Crime prevention 
takes a developmental approach, and looks at safety and how to 
manage risk. It focuses on joint problem-solving between communities, 
police and other state players. Here the concepts of accountability 
and transparency serve as indicators at the heart of the prevention 
approach. In this context, South Africans should be looking out for the 
Integrated Urban Development Framework, and the White Papers on

Policing, and on Safety and Security, all of which provide an opportunity 
to reinvigorate a debate on crime prevention.  
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There are particular opportunities for changing the way we approach 
crime and safety in the proposed development of a National Safety 
Centre, and Community Safety Forums, as well as the movement to 
professionalise the police service.

Drawing on the input from Kathleen Hardy of the Centre for Applied 
Legal Studies at Wits, Tait highlighted another proposed change that 
should be on the criminal justice agenda. This is the review at the 
Gatherings Act. This Act served a particular purpose: it set the “rules 
of the game” and presented good progress at the time of the first elec-
tions. However, now some of its provisions are being used to subvert 
rights, and are not applicable any more. “It is not acceptable to use 
the criminal justice system to prevent demonstration – the state should 
refrain from preventing the right to assemble”, noted Tait. 

It is also clear that issues of policing are back on the agenda. The 
commissions of inquiry – Marikana and Khayelitsha - that are currently 
running indicate that the state of policing (particularly in townships) has 
not changed much over the last twenty years. One might even say that 
the transformation programmes in the police have been unsuccessful 
in the main. Crime intelligence as a practice and in terms of what it 
achieves in the attainment of the constitutional mandate of the SAPS 
still appears hopelessly inadequate. Despite the re-focus on crime 
prevention, it is questionable whether community policing forums are 
delivering on their mandate. 

The extent to which South Africans are exposed to police action and 
the ability of the police to interact in our private spaces remains a 
significant challenge. Based on analysis of the Institute of Security 
Studies, twenty million residents of South Africa were subjected to 
stop-and-search in the last year; 1.7 million people were arrested – 
and only 300 000 cases made it to court. This over-exposure to police 
erodes trust and doesn’t provide any long-term gain.  
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The new Police Act, and the White Paper on Police, should provide 
a path away from enforcement – which requires spending - towards 
prevention – which requires investing. The focus of this White paper on 
policing is rebuilding trust and community interactions with the police; 
intelligence-led policing; making detectives a priority, including the 
expansion of specialized crime units; and focusing on accountability. 
We must also remember the importance of linking this with the National 
Development Plan, where these values are consistently mentioned. 

Linked to the issue of policing is civilian oversight in the criminal  
justice system. The JICS, IPID and the CPS exist and provide varying 
measures of oversight. Tait poses the question: “Where is the over-
sight body that deals with the NPA?” He argues that there needs to 
be a way to hold this institution accountable, a system of review to 
track the performance of the NPA and identify systemic challenges 
that prevent effective functioning that impede fuller access to justice.

In conclusion, Tait noted that civil society and engaged citizens must 
remain sympathetic to the state as it attempts to grapple with new  
legislation and other changes. The fact remains that there is an 
opportunity for reform, but the punitive nature of the criminal justice  
environment remains a challenge.
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Midday Edition:  
Court Watching Briefs programme 
Introduction

This Justice for Breakfast was collaborative effort with the Western 
Cape department of community safety. The programme – Court 
Watching Briefs – was piloted through a partnership with the University 
of the Western Cape (UWC). In particular, post-graduate law students 
of the UWC conducted the observations, reported on the specifics, 
and noted the changes as a result of their reports.

The general purpose of the programme was to focus in on the very 
link in the criminal justice system where the police – custodians of 
detainees who appear before the courts – connect with the magistrates’ 
courts – who rule on the detainee in light of the charges brought before 
the court. The findings can be made in light of several aspects of the 
work of criminal justice. These focus primarily on the quality of docket 
management and then, the innovation in oversight this presents in 
terms of police accountability and responsiveness. This  programme, 
although at a pilot phase, presented a unique and telling story about 
improvements in access to justice through a rather simple practice. 

Discussion

Introduction to the court watching brief project by Premier Zille

The department of community safety in the Western Cape Court 
watching briefs are in line with the National Development Plan (NDP) 
(Chapter 12, visible policing).

(DCS) is performing very well in 2014. All provincial departments were 
examined carefully five years ago – at that point I considered scrapping 
DCS as the only role they had was oversight – I didn’t believe that it 
was an executive function (rather, legislative). 

Justice for Breakfast
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But, I didn’t want to be disruptive 
and wanted stability – so thought 
I could do it later on when things 
were more settled. We started 
looking at oversight and the 
department has been very inno-
vative regarding oversight (over-
sight becomes the most innova-
tive of mechanisms if used well 
and I have learnt a lot of lessons 
from this department). 

The other challenge of oversight is 
that South Africans don’t under-
stand the issue: police don’t want 
more interference from those who

don’t understand policing (risk of adversarial relationship). But we 
didn’t want to add to bureaucracy, rather – create a useful partnership. 
I think DCS has set up a model of oversight that others can learn from. 

The NDP is a framework in which we can work together to achieve a 
common vision. One of the objectives of the NDP is that people are 
and feel safe including an effective criminal justice system and safe 
communities. This operates on a system of partnerships with the 
whole of society. In every area of governance, if we apply the “whole 
of society model” what are the various roles people must take on?

There are many innovative answers to this question. For example, 
the Safety Lab. Here we come up with innovative ideas to draw in the 
whole of society into making people feel safe. We sent them to the 
murder capital of SA, Nyanga. Murder, alcohol abuse are rife: we go 
in and find good ideas to keep young people busy over the weekend. 
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Open mic nights, cafes, movies, all coming on stream with an app, 
give people things to do. We found that state recreational facilities are 
often locked up by 16.00. 

Oversight can be perceived as hostile. Systems historically have been 
ad hoc and based on favours, not a systemic approach to oversight, 
so we formulated new legislation. We are in the process of profession-
alising the neighbourhood watch system and the community police 
forums. We are busy drawing up regulations which explain this via the 
Community Safety Act. We have created a new context that involves 
everybody on the ground and right through to the departments. 

We also set up a Commission of Inquiry after necklacing in Khayelitsha 
which we hope will change the face of policing. The recommendations 
are viewed as constructive and implementable. Oversight is both a 
government and a community function. Watching briefs are one of 
our oversight mechanisms, it’s one of the best projects we have. The 
police are only one link in the criminal justice chain – one weak link 
means failure. So we used post-graduate law students to watch the 
courts. The courts show how all the links in the chain “come together”. 
Priority cases are substance abuse cases, and recommendations and 
analysis has been excellent. Plus knowing you are being monitored 
ups everybody’s game. 

The department that I would have closed down has paved the way for 
genuine innovation and paved the way for understanding oversight 
and its application – and it is pivotal to governance, and will result in 
the change in structure of how we “do” government. 

What is the watching brief project?

The Department of Community Safety introduced the Watching Brief   
programme in the Western Cape Province in 2013, with the aim of 
improving oversight through monitoring police performance. For the 
period October 2013 – March 2014, 625 criminal cases have been 
closely monitored in 6 of the 250 courts in the Western Cape. 
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The watching brief project is in line with the Department of Community 
Safety’s oversight function – monitoring of police - entrenched in sec-
tion 206 of the 1996 Constitution. The legal mandate of the Western 
Cape Province is traced from the Constitution (section 206), the 
Constitution of the Western Cape (section 66) as well as the Western 
Cape Community Safety Act, 2013 (Act No 3 of 2013) sections 3(a),(b) 
and (c). The Watching Brief  programme derives its powers from the 
above legislation. 

The courts monitored via the watching brief project were: 

 • Goodwood District Court;
 • Wynberg District Court/ Regional court;
 • Athlone District Court; 
 • Bishop Lavis District Court;
 • Bellville District Court; and 
 • Blue Downs District Court/Regional court.  

Specific types of crime categories were observed, including serious 
crimes such as murder, sexual offences, theft of motor vehicles, 
assaults and armed robberies. The watching brief project consisted of 
regular court attendance by qualified members of staff and final year 
LLB students from the University of the Western Cape. Alongside court 
attendance, watching brief staff regularly recorded their observations/
inquiries into the conduct, efficiency and effectiveness of the SAPS. 

Very importantly, the report of the findings of this project was sent to the 
SAPS Provincial Commissioner’s office to afford him an opportunity to 
respond to the findings. The SAPS Provincial Commissioner: Western 
Cape demonstrated strong leadership with quick and decisive action 
being taken in the majority of cases reported to his office and that set 
the standard about cases brought to his attention via an independent 
channel. We also presented the report to the Provincial Legislature’s 
multi-party Standing Committee on Community Safety. 
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What were some of the findings?

A total of 625 criminal cases were monitored over a period of 6 months, 
of which 71 cases were identified as having been removed from the 
court roll due to inefficiencies on the part of the police.

After the interventions, 31 (44%) cases were re-instated on the court 
rolls and 28 (39%) cases had disciplinary actions instituted against 
the responsible police officers. The table below breaks down the data 
from the project:

Crime Category Reported
Re-instated 
in Court 

Disciplinary 
Action 

Murder 3 2 2

Attempted murder 3 2 1

Robbery aggravated 
circumstances 4 2 1

Rape 2 2 1

Drug related crime 22 15 11

Under the Influence of 
alcohol 21 0 0

Defeating the ends of justice 1 1 1

Assault 4 2 4

Theft 6 3 5

Keeping a brothel 1 0 0

Attempted theft 1 0 0

Possession of firearm 1 1 1

Possession of abalone 1 1 1

House breaking and theft 1 0 0

TOTAL 71 31 28
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The project identified a few key failures in the criminal justice system:

Failure to finalise the investigation within a reasonable timeframe, 
including outstanding Post Mortem Reports, Forensic Drug Reports 
and Blood Alcohol Reports;

 •  Failure of the investigating officers to subpoena witnesses to 
attend court;

 • Failure by the police to have the docket in court; 
 • Failure of the police to comply with the instruction of the prosecutor. 

What were some of the challenges for this project?

There is still a feeling of ambivalence towards the concept -‘Watching 
Brief’. The NPA, Secretariat for Police and the Department of Justice & 
Correctional Services, are yet to be convinced about the value of the 
concept. Logistical challenges were also encountered in the watching 
brief   programme, and the principle of co-operative government must 
be underpin smoother implementation.

Rolling out of the Watching Briefs   programme to a further 25 courts 
(high crime areas and VPUU/ RSEP(in suggest a footnote to set these 
out in full) priority municipalities), would need additional 5 qualified offi-
cials and 15 LLB graduates, which poses human resource challenges. 

The watching brief concept is not widely known to the potential ben-
eficiaries of the   programme like ordinary citizens, victims of crime 
and next of kin, hence a focus on advocacy work would improve 
understanding and awareness with these stakeholders.

Question and Answer session

Efficient police are crucial for a rights-based system, and they are 
always in the firing line. Necklacing of people out on bail was because 
community didn’t understand and thought the police were being inef-
fective. There is a low prosecution and conviction rate, which leads to 
vigilantism. People see the system as being on the side of the criminal. 
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Answer: We are bound by Constitution and we are working towards 
this – efficient and effective system will rebuild confidence in the 
system, but will not happen overnight. 

Comment: court monitoring is a better term than a watching brief as 
watching brief has a legal meaning too. It’s a good idea to monitor, 
but dealing with 6 courts out of 250 is a small percentage. Also, you 
are dealing with regional and magistrate courts – but what about high 
court cases? I hope the police follow recommendations of Commission: 
police are insufficiently trained. Police evidence training, as an exam-
ple. Taking fingerprints when a policeman has only been in force for 6 
months. People could do very well and have a passion and potential 
– but have not been properly trained and given background to deal 
with the matters at hand.

I just want to highlight some issues, starting with the methodology: it 
needs to be looked at, I had a problem with it. Watching briefs issue 
must be properly communicated, including the results. Also – if I am 
just watching how do I know the dynamics that are happening in 
that case? What about people who are moving between the Eastern 
and Western Cape: the police issue a subpoena and send money for 
transportation but they don’t arrive. The case gets struck off the role 
and police are blamed. 

Prisons are over-crowded – how do we start to balance these issues 
and address the problems that are there. What is a speedy trial? The 
problem is that there is a backlog in court. And I don’t know when 
I will get my blood report, as I don’t have control over these issues. 
How can we speed this up? 

Response: the watching brief staff is well-trained and would not misre-
port witnesses not turning up as a police inefficiency. I know what I am 
doing and I know how to apportion blame as we have been working 
in the criminal justice system for many years.  
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Communication problem between labs and prosecutors (cases dropped 
but lab still keeping samples for analysis) – this is not the fault of the 
investigating officers. We want to work with the police to see how we 
can improve efficiencies. I go through every case to see whether the 
issue is the fault of the police or not. We want to help identify bad 
detectives and report so he can do something. I thank the police man-
agement for instituting disciplinary inquiries when we sent the report. 

We only have oversight over the police, but we have picked up the 
issues with labs, magistrates, etc. and they have all been sent a copy 
of the report. DCS forwarded a copy of the latest report – 20 drunk 
driving cases struck off the roll. I have written to Head of Forensic 
Chemistry Services to understand the backlogs and how to reduce 
them. Can we partner to reduce backlog? Are we being let down at 
court in terms of reducing road deaths through drunk driving? Can 
there be collaborative efforts? We are exploring all these issues.

Comment: if you work at a community level in a municipal environment, 
we see these issues and you need to start somewhere in dealing with 
the judicial system. My idea is based on the Aravind Eye Care Clinic 
in India where they trained unemployed youth as nurses to help eye 
doctors. This reduced the cost of treatment by increasing productiv-
ity. With high unemployment of South Africa, how could we use that 
concept in the judicial system? 

This speaks to the idea of community paralegals which has been 
discussed before.

Comment: there are five recommendations made by the NDP and one 
of those is the integrated criminal justice system. The watching briefs 
demonstrate the lack of integration in the criminal justice system. Our 
own work asks – how do we create this integrated criminal justice 
system? Integration means a systemic level, not mere co-opera-
tion. Now how do you integrate a system that was designed by the 
Constitution to be separate?
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Are Judges and police to share performance indicators? Complexity 
of integration in the criminal justice system, it’s something we would 
like the WJP to start thinking about. And what is the meaning of that, 
given our constitutional design. 

Comment: we witness the abuse that gets directed to SAPS members. 
It’s difficult for SAPS or CPFs to explain to communities why things are 
not the way they think it should be. I want to urge government officials 
that when we look at these projects – it should not be about external 
people being shut out from our inner complexities but see the projects 
as about improving service delivery in these communities. If there is a 
roll out of the   programme then communities will understand why we 
need to advocate for a better criminal justice system. We recognise 
there might be complexities, but let’s sit down and come up with an 
idea on how to do it. Integration is exactly what is missing. 

Question: senior management of the police are having allegiance 
to another political party and was that the problem regarding the 
Commission? Criticise the police to embarrass the ruling party?

Answer: SAPS do not serve any political interests – our responsibility 
is to adhere to the Constitution. – that is the bottom line. The issue 
was that we all had a different understanding of what oversight means: 
it doesn’t spell out how oversight should be investigated. So we had 
different interpretations. Thus, we thought we needed a legal mandate 
(CSA) helps to understand our interpretation of civilian oversight. It’s 
a debate – these are some of the differences that have been held. 

Key questions going forward

 •  What evidence exists on the impact of high arrests? This leads 
to a bigger issue of the relationship that exists between state 
authorities and citizens not only the police) – within criminal 
justice system and beyond.
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 •  The questions around scale of the   programme – is it possible 
to watch all courts? How much of a sample is enough?

 •  Training of the police is critical – often seen as the solution – it 
is important, but whether it’s the only solution or PART of the 
solution is something that needs a lot more thought. 

 •  In all these processes, whether you are incorrectly or correctly 
held in remand – or whether you are a victim – no-one is getting 
access to justice. 

Professor Thomas Mogale, Head of the Wits School 
of Governance – Closing Comments

It’s been an eye-opening experience – listening to issues around 
crime and community safety and how the justice system tackles the 
problems in the country. This is not a simple technical matter that 
can be resolved. It requires integration and innovative approaches to 
challenges of safety. 

Prof. T. Mogale
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Complexities of policing –  
Khayelitsha meets Sophiatown
Introduction

The Khayelitsha Commission of Inquiry concluded its work into police 
inefficiencies in the township of Khayelitsha in the Greater Cape Town 
municipality. While there was initial resistance to the establishment 
and authority of the Commission prior to its sitting, it was ultimately 
determined a constitutionally based process and body that drew 
predominantly on a community’s right to safety. Amanda Dissel, the 
secretary to the Commission while it sat, provided an overview of 
the findings, as well and some insights to how this could be applied 
more generally. To complement this input, Paul McNally from the Wits 
a suburb west of Johannesburg. Paul’s input raised further issues 
regarding the challenges and contradictory machinations of policing 
in urban localities.

Justice for Breakfast
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The common trend in the discussions pointed to the complex nature 
of policing, internally in the service, as well as in communities pointing 
to both vertical and horizontal inefficiencies, questionable compliance, 
cultural and historical relations that patterns hinder effective fulfilment 
of the policing mandate. More specifically, the discussion raised inter-
esting questions on how South Africa’s public are exposed to high 
levels of violence without the safety net of a highly-functioning police 
force. Potential remedies to this include developing plans to address 
trauma and provide more coherently for these safety nets, potentially 
in the form of counselling. 

Khayelitsha

South Africans, and those in Khayelitsha in particular, have a very low 
perception of safety. A lack of safety was highlighted in areas such 
as public transport zones, ill-lit areas at night, and areas where police 
are slow to respond (informal settlement areas). It was explained that 
the police are often scared to go into informal settlement areas in 
Khayelitsha. This led to a discussion of how a community must allow 
itself to be policed – and that this is very complex. 

There were also questions regarding the likely beneficiaries of insta-
bility and crime in poor communities. With regard to Khayelitsha, it 
was stated that there are many competing forces in this commu-
nity, including political parties, taxi associations and the Khayelitsha 
Development Forum. Who gets involved in what aspect of community 
life was an important point. It was also highlighted that community 
safety must start with the community itself – a project focused on 
youth development and providing alternative youth activities had had 
excellent results for crime reduction in the area.

It was further stated that although the Commission was an initiative of 
a Democratic Alliance-led province, its judicial composition indicated 
its independence from a political agenda. However, it was noted that 
there had been no support for the Commission from the national 
Department of Police. 
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In a related discussion, it was stated that a centralised SAPS resource 
allocation system was ineff ective: continual requests from provinces 
for resources and improved budget allocations had been unsuccessful. 
The Western Cape has the lowest resource allocation from the national 
police resources. 

A major obstacle to eff ective police accountability – an essential 
ingredient to building credibility and trust in the service is that when 
a member of the public registers a complaint about police behaviour, 
the Standing Order 101 requires that the complaint be investigated by 
the station at which the complaint is registered. This boils down to the 
police investigating themselves, as the station in whose jurisdiction the 
incident occurred must conduct the investigation. This is a complex 
dilemma and negatively impacts accountability and transparency. 
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Added to this mix is the observation that people are not assertive in 
demanding the services to which they are entitled. In general, they 
make a complaint once, and when this has no positive outcomes, they 
do not push for their rights to see a desired change realised. This may 
stem from very low expectation of police on the part of the community. 
It is also important to note that reporting police criminality or brutality 
can be seen as a high-risk exercise. Therefore for such reporting to be 
effective, the results must not only be in line with what is procedural, 
but also what the complainant views is the right response, which 
makes the issue even more complex. 

The issue of foreign nationals and vulnerability to police abuse was 
highlighted by the fact that many drug-dealers mentioned in Paul 
McNally’s presentation are illegal foreign nationals who have had their 
passports taken away from them; this leaves them vulnerable to high-
risk behaviour and with no recourse if they are bribed or assaulted 
by police. Equally, in Khayelitsha, foreign nationals were too scared 
to testify at the Commission – no-one wanted to be named, although 
many foreign nationals are apparently experiencing police brutality.

It was also highlighted that although police are the “first line” in crime 
prevention, the role of other players like the NPA and the judiciary who 
hold responsibility for effective criminal justice cannot be underesti-
mated. So too, departments such as social development and local 
government are increasingly integral to creating safety in communities.

The Commission also indicated that it struggled to find the exper-
tise on day-to-day policing practices – such as police management, 
performance management, mentoring policy and human resources 
expertise in the field of policing - and that this is a worrying gap that 
must be addressed. A pertinent concluding comment was the fact 
that the Commission presented a new applied science based on its 
findings on informal community policing. This is a huge opportunity 
for the rest of South Africa to learn, but this will not succeed without 
more support from the national police department. 
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Sophiatown

Paul Mcnally started his presentation by explaining that the Wits 
Justice Project, (a team of journalists and researchers) had gone into 
Sophiatown for six months. 

Sophiatown is a suburb in west Johannesburg, with a rich history, 
as well as a present diversity that refl ects the macrocosm of the city 
itself. Sophiatown police station serves an area covering the poorest 
and dispossessed, and the comfortable middle class. Its past refer-
ences devastating removals, while its more recent history has docu-
mented gang violence and drug traffi  cking. Sophiatown can be seen 
as a microcosm demonstrating both South Africa’s violent past, its 
struggling present, and its immense potential for the future.
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The WJP team explored the police and how the surrounding com-
munity responds to them. The WJP wanted to ask: Has there been 
a break-down of the relationship between law enforcement and the 
communities they serve? Do communities trust SAPS members to 
protect them – and equally important, do SAPS members feel able 
to enforce and uphold the law? And what happens when law and 
order break down in communities: are SAPS members hamstrung 
and ineffective – or do they resort to illegal use of force, violence 
and torture? WJP journalists came back with six investigative stories 
covering gangsterism, corruption, torture and abuse and police living 
and working conditions1.

Paul’s presentation of his own story (Drug Dealers, Corrupt Cops 
And The One Man Who Cares2) emphasised the brutal relationship 
between the shop owners, police and drug dealers in the region of 
the Sophiatown police station. The story focused mostly on one man 
who had stood up for his community and confronted the police for the 
bribes they were taking from the dealers. The investigation showed 
how ubiquitous the bribery has become and accepted by most people 
in the community. The most shocking scenes in the story are when 
police are confronted about their bribery and respond with hardly a 
shrug. We see station commanders neglect to follow up on very serious 
allegations of police corruption. 

The investigation showed the strain that can be put on a community 
member in this position as he must protect himself and his family 
while standing up for what he believes to be right. The WJP, during 
this investigation, tracked how community members wrestle with 
nefarious activity in their immediate area (and occasionally benefit). 
Throughout this story we see how the police have a real impact on 
the lives of the community and importantly how community members 
want to believe the police are good people, but how when that faith 
is shattered how destructive this can be.  

1  The results of the investigation are available online at www.sophiatowncritical.co.za
2 http://sophiatowncritical.co.za/theoneman/ 
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The WJP hopes its work in Sophiatown provides an opportunity to 
learn more about how crime is managed in a local setting; and that 
the information they have uncovered provides a catalyst for improved 
police-community engagement in this precinct.
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The aims of the Justice for Breakfast event series are to reveal criminal 
justice complexities and focus on solutions-driven debate. This year, 
our discussions have taken us from the Southern African Development 
Community’s experiences with remand detention, to the Khayelitsha 
Commission of Inquiry; the common theme that has emerged from 
our discussions has been the interrogation of criminal justice and its 
application for South(ern) Africa.

Some insights that have remained with the Justice for Breakfast 
organising committee include the following:

Community safety, and what this means in a variety of contexts: from 
the helplessness of remand detainees who can await years for their 
trials on the African continent, to people living in informal settlements 
that the police fear to patrol, the idea of what it means to live in safety 
and security has been a trenchant theme of our debates this year. 
Ideas focused on improved community safety initiatives have been 
identified as a gap, and our work next year will look towards finding 
innovative ideas to discuss in our Justice for Breakfast forum. This 
could include community and informal policing initiatives; improved 
relationship-building between police and the communities they serve; 
or focusing on educating communities on criminal process, and thus 
enabling communities to “allow” policing in their environs. 

Criminal justice requires high performance from a range of stakeholders: 
our debate on the Western Cape Department of Community Safety’s 
Court Watch project highlighted changes that can be wrought in other 
aspects of the criminal justice continuum. The police are the “front line” 
of our criminal justice processes, but other players need to engage to 
ensure that appropriate justice is delivered: keeping a watching brief on 
a sample of courts in the Western Cape had positive results for cases 
that might otherwise have been struck of the roll, and encourages us 
to continue to search for practical ways that government and NGOs 
can work together to improve access to justice in South Africa. 

AFTERWORD

36



A safe space for discussion 
around complex issues remains 
a key need for the criminal 
justice sector in South Africa: 
solutions can only be canvassed 
and debated if the fear of punitive 
criticism is put aside. 

The Justice for Breakfast series 
continues to allow for free and 
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open discussion, ensuring a safe 
space for both dissent and com-
peting views. It is only through 
these kinds of engagements 
that meaningful outcomes can 
be found. 

We look forward to 2015’s 
events and discussions – 
and continuing to interrogate 
South Africa’s criminal justice 
system. A safe space for dis-
cussion around complex issues 
remains a key need for the  
criminal justice sector in South 
Africa: solutions can only be can-
vassed and debated if the fear 
of punitive criticism is put aside. 
The Justice for Breakfast series 
continues to allow for free and 
open discussion, ensuring a safe 
space for both dissent and com-
peting views. It is only through 
these kinds of engagements 
that meaningful outcomes can 
be found. 

We look forward to 2015’s events 
and discussions – and continuing 
to interrogate South Africa’s 
criminal justice system. 
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